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LORD ELDON. 


By Witt1am H. Dunsar. 


NE of the most striking personalities 
in English legal history is that of Lord 
Eldon. Born in 1751, he began life as plain 
John Scott, son of the Newcastle coal-fitter. 
With no advantages of birth or fortune, he 
achieved by the unaided force of his own 
abilities a position influential alike as courtier, 
as politician, and as judge, — as courtier, the 
confidential adviser of two kings; as politi- 
cian, the maker and destroyer of cabinets ; and 
as judge, pronounced by Lord Kenyon, “the 
most consummate that ever sat in judgment.” 
Rising through the successive grades of So- 
licitor-General, Attorney-General, and Chief- 
Justice of the Common Pleas, the highest 
place in the legal hierarchy was at length 
forced upon him, and for nearly a quarter of 
a century he wielded the enormous powers 
then attached to the office of Lord High 
Chancellor, controlling all judicial appoint- 
ments and determining the fate of nearly all 
legislation upon legal subjects. 

In spite of his long term of office no im- 
portant changes in the law are attributable 
to Lord Eldon. There are statutes associ- 
ated with the name of the brilliant but sloth- 
ful Lyndhurst ; Brougham, speaking nightly 
in the House of Lords and writing essays 
dealing with every department of human 
knowledge, yet found time and energy to 
engage in extensive plans of reform; even 
Campbell, a man of comparatively slender 
abilities and of comparatively small influence, 
produced several useful and important meas- 
ures. But Lord Eldon, a greater lawyer 
than any of these, of more massive legal 
intellect, and with vastly greater opportu- 
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nities, wrought no changes. He was content 
to leave untouched long-standing abuses, 
which in his eyes seemed even to be invested 
with a certain sanctity that rendered them 
inviolable. He openly opposed Romilly, 
struggling to amend the most barbarous and 
senseless criminal code that ever disgraced 
the statute-books of a civilized nation. And 
he handed down unimproved a system of 
chancery practice such that men declared it 
better to endure any wrong rather than seek 
redress under it. 

Not by the absence of statutory changes 
alone is marked the character of Lord EI- 
don’s legal career. As he discountenanced 
all such direct measures of alteration or 
advancement, so as a judge he failed to give 
it any vigorous development. The same con- 
servatism governed him in respect to judicial 
as to legislative creation and administration 
of the law. He loved to follow closely in the 
footsteps of those who had gone before, and 
shunned all untrodden paths. It was from 
no lack of mental vigor, from no disposition 
to spare himself that Lord Eldon’s course is 
to be attributed. If of less brilliant parts 
than Lord Lyndhurst and with a narrower 
range of learning than Lord Brougham, he 
far surpassed both in the sterling qualities 
of his legal knowledge and ability. At once 
acute, accurate, and profound, trained and 
familiar in nearly every branch of the law, 
and assisted by the great experience acquired 
in his long and active life, his mind was 
eager to grapple with and capable of solving 
the most difficult problems. Possessed of 
unrivalled penetration, always fully master 
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of the cause before him, seizing intuitively 
upon the decisive facts and recognizing the 
legal principles applicable to them, appreci- 
ating the difficulties, but at the same time 
recognizing the means of avoiding them, 
and unerringly, if sometimes hesitatingly, 
reaching the correct conclusion with a clear- 
ness of judgment which, in the words of no 
favorably inclined critic, amounted to a gen- 
ius for the law, he had without exception all 
the intellectual qualities necessary to enable 
him to use his high position to the best and 
greatest advantage. And the industry which 
he brought to the performance of his duties 
was no less marked ; for sitting in his court 
he toiled with a tireless zeal and persistence 
that was at once the admiration and the 
despair of the bar, and rendered him per- 
haps the most laborious judge that ever sat 
upon the woolsack. 

The key to Lord Eldon’s relation to the 
history of the law is found in the intense 
conservatism of his nature. The great in- 
tellectual strength and supreme legal ability 
that we recognize in him were not devoted 
to the improvement of the common law as a 
code or its development asa science. The 
influence that he exerted was necessarily 
great, the greater because throughout it was 
exerted undeviatingly in the same direction. 
But that influence was of a character wholly 
negative and repressive, and to be under- 
stood in its full measure and importance 
only in connection with the history of the 
period immediately preceding his rise to 
power. 

In the generation before Lord Eldon’s 
chancellorship a force of widely different 
character had been exerted upon the devel- 
opment of legal science. Lord Mansfield, a 
man fully imbued with a progressive spirit, 
had, as Lord Chief-Justice of England, main- 
tained an overpowering ascendency. Three 
times refusing the proffer of the great seal, 
he had, without occupying the more exalted 
office, exercised a sway fully as complete in 
things legal as that ordinarily accorded to 
the Lord Chancellor. In his administration 





of the law, both in the Court of King’s 
Bench and in the House of Lords, he had 
been almost autocratic. With a mind less 
subtle perhaps than that of Lord Eldon and 
with a judgment. less intuitively correct, 
Lord Mansfield was cast in a broader mould. 
A brilliant scholar, deeply versed in the doc- 
trines of the civil law, and drawing freely 
from that great source of learning, he was a 
jurist as well as a judge. He recognized the 
capacities of the common law, and inspired 
by its wider aims, sought to lead it on to a 
higher development, to fill out its proportions, 
and to harmonize its parts. The versatility 
that made him in his earlier years a welcome 
companion when “ drinking champagne with 
the wits,” and that led men of letters to la- 
ment “how sweet an Ovid was in Murray 
lost,” freed him from the insular prejudices 
that bound many of his most learned con- 
temporaries. His was not a nature to bow 
down before the force of purely technical 
rules or to shrink from following a principle 
rather than yield to a precedent. Justly 
reliant on his own powers, he refused to ac- 
cept as binding authorities decisions which 
he deemed opposed to the fundamental spirit 
of the law. He boldly asserted that his 
court did not “sit here to take our rules of 
evidence from Siderfin and Keble.” And 
with a rare creative genius he did not hesi- 
tate to remodel the old and lay foundations 
in previously unturned ground for a further 
and far-reaching growth. 

Never before or since has a single judge 
so strongly set the impress of his individual 
intellect upon the jurisprudence of his times. 
Under Lord Mansfield’s hand the commer- 
cial law of England came into being in much 
the same form in which it has survived. He 
won for the decisions of English courts a 
recognition previously refused them as au- 
thorities on questions of international law. 
The law of evidence “ he found of brick and 
left of marble.” Like Lord Eldon he did 
not resort to legislation, and no acts associ- 
ated with his name are found upon the stat- 
ute-book ; but through his judgments he 
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effected a renovation and expansion justify- 
ing his boast that the common law was able 
of its own force to “work itself clear.” In 
Lord Mansfield, for perhaps the first time, 
the conception of the law as a science capa- 
ble of growth and adaptation, composed of 
scientific principles to be extracted from the 
body of precedents and to be supplemented 
when necessary from other sources, found an 
exponent. The mere husk, the artificial 
forms that ‘had survived their use, he was 
ready to dispense with, and in that direction 
was possibly over-radical; but of sound es- 
tablished principles he was a careful con- 
servator. 

Upon the tendencies aroused and fostered 
by a man of this character, enforced by his 
precepts and by the magic of his name dur- 
ing a long term of judicial power, the hos- 
tility of Lord Eldon fell like a blight. The 
accomplished Buller —a devoted follower and 
an almost idolatrous worshipper and disciple 
of Lord Mansfield, plainly designated by him 
as his intended successor — was passed over 
in favor of Lord Kenyon. The doctrines 
that the late Chief-Justice had advanced 
were derided, and his ability scouted. The 
work that he had begun was stopped, the 
spirit that he had:excited was stifled, and in- 
stead the cramping subservience to form 
and precedent characteristic pf the ultra-con- 
servative mind of the chancellor prevailed. 
The period that ensued, including and fol- 
lowing the ascendancy of Lord Eldon, is 
plainly marked with his influence. It was a 
period of comparative stagnation. The law 
was administered by judges, many of them 
of masterly ability ; but it was advanced and 
developed only slightly and very slowly. 
Bayley, Holroyd, Patteson, and their col- 
leagues were men of profound learning in 
municipal law, and their judgments are of 
the highest authority ; but the law was not to 
them, as it had been to Lord Mansfield, a 
science, calling for something of scientific 
pursuit. It was instead a fixed and inelastic 
code, and by them it was narrowed rather 
than broadened. 





If Lord Mansfield was urged by the eager 
impetus of his spirit to much that seems 
like judicial legislation, if he allowed his 
ideas of abstract right to lead him at times 
unduly to disregard the maxim of “stare 
decisis,” yet he produced a legitimate effect 
of great and lasting value. He raised the 
law from the chaotic condition in which he 
found it, and placed it in a position from 
which it was never wholly dislodged. And 
he left as the result of his thirty years of 
labor something more valuable than a body 
of decisions, — a principle that has survived 
to the present day. On the other hand, 
Lord Eldon, guided by his reactionary senti- 
ments, rejected the opportunity offered him. 
Conscientiously opposing the tendencies he 
found at work, he became an obstructionist 
in the march of juridical progress. His 
great abilities and tremendous power were 
directed to impeding and for the time stunt- 
ing the growth that he could not prevent. 
The effect of his judgments has indeed been 
great and of permanent value in firmly 
establishing and crystallizing sound doc- 
trines of law; but the more important and 
deeper effect that he might have wrought 
as the result of his personal influence, he 
failed to accomplish, for great as that in- 
fluence was at the time, it was doomed to be 
overpowered and eventually to succumb to 
those forces to which it was so strenuously 
opposed. 

But though Lord Eldon’s influence may 
not in all respects have been salutary, though 
he repressed much that was a healthy growth 
and opposed desirable tendencies, yet his 
character and his career were not such as to 
warrant a contemptuous judgment of him as 
a lawyer, far less a slighting opinion of him 
as a man. His conduct was the result of 
the deep-rooted convictions of his nature, a 
nature imbued with an extreme conservatism, 
In law, as in politics, he was one who “ never 
ratted.” Asa man, right or wrong, he was 
loyal to his principles and faithful to his con- 
ception of duty, and he deserved something 
better than the virulent invectives of the 
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Edinburgh reviewers. As a lawyer, despite 
the bitter criticism and depreciation of con- 
temporaries sharpened by personal and polit- 
ical hostility, he stands in the first rank. 
The patient research and careful study that 
marked his consideration of every cause, de- 
spite the delays, prejudicial to suitors and 





making no provision for future advances, he 
defined with accuracy and precision the 
boundaries of established legal doctrines. 
And if he is estimated by the worth of his 
judicial work, by the force of intellect and 
depth of learning brought to his task, by the 
clearness of judgment that nothing could 


exasperating to counsel, traditionally associ- | overcloud, he must be reckoned as without 
ated with his name, rendered him an ex- | a superior,—a man to be classed with the 


cellent administrator of justice. 
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ENIGMAS OF JUSTICE. 


IV. 


By GEORGE MAKEPEACE TOWLE. 


grey or later many, if not most, ju- 

dicial enigmas are solved; if not by 
judicial scrutiny, at least by the developing 
processes of time. The memory of Eliza 
Fennig was cleared after being under a 
terrible cloud for half a century; and nu- 
merous similar instances might be cited. 
Now and then, on the other hand, we come 
upon long ago mysteries in judicial annals, 
which remain mysteries still, and the key of 
which the lapse of time has at last rendered 
it hopeless to find. 

Of such a character was the once famous 
but now wellnigh forgotten case of Spencer 
Cowper, the grandfather of the gentle poet 
who wrote “ John Gilpin” and “ The Task.” 
In all the history of crime no more strange 
or thrilling romance could be found than 
that which has forever stained the name of 
that young patrician ; and it is worth while 
to recall it both as a story full of sombre 
interest and as one more illustration of the 
imperfections of judicial scrutiny. Spencer 
Cowper was a young man of brilliant talents 
and high social position, a very rising barris- 
ter on the Eastern Circuit, and a member of 
the House of Commons. Handsome, grace- 


ful, eloquent, popular, it seemed that he | 





might without presumption look forward to 
the time when he should preside over the 
House of Peers as Lord High Chancellor, 
or at least sit in the King’s Bench as Lord 
Chief-Justice of England. The younger 
son of a baronet, still more patrician blood 
ran in his veins, for the alliances of the Cow- 
per family had included the daughters of no- 
bles ; and his elder brother was a’ king’s 
counsel and also a member of Parliament. 

All Spencer Cowper's fair prospects, how- 
ever, seemed on the point of vanishing for- 
ever when, on a midsummer’s day in the last 
year of the seventeenth century, he stood in 
the dock of the court of assizes at Hertford, 
charged with the crime of murder. It was 
a strange accusation, directed against such a 
man, in the very town which he represented 
in the House of Commons; but as the trial 
developed, the indictment seemed but too 
well justified. 

The crime of which he was accused ap- 
peared all the more atrocious since its vic- 
tim was not only a woman, but one young, 
fair, and gentle, who was known to have 
given her uttermost of love and devotion to 
her alleged assassin. 

It is true that Spencer Cowper was mar- 
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ried, but it is not less certain that, whether 
by arts and wiles of his own or without such 
villanous encouragement, he had unhappily 
so infatuated young Sarah Stout that she 
was unable to conceal her passion from the 
world. Sarah Stout was the daughter of a 
rather humble but quite respectable Quaker 
tradesman who dwelt in Hertford. It ap- 
pears that Cowper had long been on some- 
what familiar terms with the family. When 
he went down to Hertford to meet and ad- 
dress his constituents, or to attend circuit 
as a barrister, it was his habit to put up at 
the Stouts. Thus, often meeting the young 
Quakeress, there was ample opportunity for 
the growth of a passion which, however she 
died, was certainly the cause of her death. 
There is evidence that Cowper behaved in 
the most outrageous manner in reference to 
the girl. He not only exchanged secret let- 
ters with her, but his chums and cronies 
were shown her ardent epistles, which 
formed a subject of banter and merriment 
among them. 

It was in the spring of the year in which 
the tragedy to be related occurred, that the 
young barrister and member of Parliament 
rode into Hertford on horseback to attend 
the assizes. It was a busy time, and Spen- 
cer Cowper had political as well as legal con- 
cerns afoot. Riding directly to Mrs. Stout’s 
(the father was dead), he told the family 
that he must go about town on his errands, 
but would return and dine with them. This 
he did. After dinner he went away again, 
promising to come back and spend the even- 
ing. At nine o’clock he once more made 
his appearance, sat down and dashed off 
a letter to his wife, and then supped with 
Mrs. and Sarah Stout. 

Mrs. Stout then went to bed, leaving the 
young couple alone together. After a while 
Sarah called the maid and ordered her to put 
a warming-pan into Mr. Cowper’s bed. This 
was a little after ten at night. At about quar- 
ter before eleven the maid heard the front- 
door close, and said to herself that the gen- 
tleman had gone. Fifteen minutes later she 





went downstairs to do her last duties be- 
fore going to bed, and to her surprise found 
the sitting-room empty. Sarah had disap- 
peared as well as Mr. Cowper, and the ser- 
vant surmised that they must have left the 
house together. At least she had heard the 
front-door close but once. 

The anxiety of the mother may well be 
fancied ; but her suspense was brief, and 
was resolved in a heart-rending manner. 

The search which took place the next 
morning resulted in the finding of poor 
Sarah Stout’s body in a mill-dam, about 
three-quarters of a mile from her home. 
Inquiry being made for Spencer Cowper, 
he was discovered at some lodgings in an- 
other part of the town. The statement of 
the people who kept these lodgings was that 
he had reached the house just about eleven 
o’clock, and had gone quietly to bed. 

Spencer Cowper was arraigned for the 
murder of Sarah Stout; but at the very 
outset the question as to the manner of the 
girl’s death became a great difficulty in the 
way of the prosecution. Had she been en- 
ticed from the house and to the mill-dam, 
and there been thrown in by Cowper? Or 
had she, after parting with him, wandered 
away, and in her despair committed suicide ? 
The only witness as to the direct events of 
the evening was the serving-maid of the 
Stouts; her testimony went to show that 
the door had apparently been opened and 
shut but once. The inference was that the 
pair went out together. Cowper, who not 
only conducted his defence with brilliant ef- 
fect, but made a statement, not under oath, 
to the Court, did not say whether this was 
so or not, nor did he give any account of the 
events of the evening. He could not be 
cross-examined, and hence the tragedy re- 
mained veiled in mystery. A great deal of 
evidence was given on both sides as to 
whether a body thrown into the water after 


death will sink or float,and as to whether 


Sarah Stout’s body sank or floated; but 
there was so much contradictory testimony 
on these points that neither side could be 
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held to have proved its case. It was proved 
that as soon as the news of her death got 
abroad in the town, Spencer Cowper sent in 
haste for his horse, which was at Mrs. Stout’s, 
lest it should be claimed as forfeited if the 
verdict of suicide were rendered by the coro- 
ner’s jury. His conduct, to say the least, was 
indifferent and heartless throughout. The 
jury, after consulting half an hour, acquit- 
ted him, and the very next day he went on 
with his business before the court of assizes 
as if nothing had happened. After all, this 
sad tragedy did not work that ruin to Spen- 
cer Cowper’s life which might seem probable. 
As years passed on, the fate of the young 
Quakeress was forgotten. Some people 
still believed in Cowper’s guilt; but when 
he was raised to the bench as a judge of the 
Common Pleas, his worldly triumph over 
the accusation was complete. 

In the elements of evidence weighed by 
the courts, none is more grave and conclu- 
sive than that of the death-bed accusation 
of a victim of foul play. One naturally 
supposes that such a person, with the near 
prospect of eternity before him, will not 
fasten the crime upon an innocent man; 
and his deposition is accorded a weight which 
is rarely given to credible eyewitnesses of a 
crime. Especially strong does this sort of 
evidence become when the accused is 
brought face to face with his supposed 
victim at the bedside, and is then and there 
sworn toas the real criminal. Yet judicial an- 
nals abound with instances in which persons 
have been thus accused, and have suffered 
the dread results of such accusation, who 
have afterward been proved clearly guilt- 
less. It need scarcely be remarked that 
innocent persons often confess to having 
committed crimes sometimes for the sake 
of notoriety, sometimes to mitigate the 
punishment which they think certain to be 
inflicted upon them. As to deathbed accu- 
sations, the case of Sarah Green, in London, 
is to the point. One night this girl was at- 
tacked by three men, who had the appear- 
ance of being brewers’ apprentices. She 





was taken to the hospital, and while she was 
lying there she was confronted by a man 
named Coleman, a brewer's assistant, whom 
a stranger, in a quarrel at an ale-house, had 
charged with being concerned in the assault. 
She at first declined to swear that he was 
one of her assailants, though she expressed 
a decided opinion that he was. Being 
brought to her a second time, however, 
she swore positively that Coleman was one 
of her assassins. Coleman was, however, 
set frée on bail; whereupon he hastened to 
conceal himself. Soon after the girl’s death 
he was found. He was indicted, convicted, 
and executed. Two years after it was dis- 
covered that he was wholly innocent, the 
real criminals being apprehended, and con- 
fessing that they did not so much as know 
Coleman by sight. 

A similar though yet more tragic instance 
of condemnation on account of an accusa- 
tion 7 articulo mortis was that of the Shaws 
of Keith. William Shaw, laborer, had a 
daughter who was in love with a young 
man of whom the father strenuously dis- 
approved. One day loud words were heard 
in the room where they lived. After a quar- 
rel between father and daughter, Shaw left 
the house, locking the girl in the room. Not 
long after, the sound of groans caused the 
neighbors to break open the door, when the 
girl was found writhing in agony on the floor, 
a bloody knife lying at her side. When asked 
if her father had done the deed, she nodded 
faintly, and immediately drew her last breath. 
Shaw just then returned, and seemed over- 
come at the sight of his dead child. He 
was arrested; blood was found on his 
shirtsleeves, which he accounted for as 
caused by his having bled himself several 
days before ; but circumstances weighed too 
heavily against him, and he was condemned 
and executed. Some time after, a letter 
written by the girl was found in the chim- 
ney of the room, stating that she was about 
to commit suicide, and also containing the 
words, “ My cruel father is the cause of my 
death.” This gave the clew to the fatal ges- 
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ture she had made at the moment of expir- 
ing, and clearly proved her own guilt and 
her father’s innocence. 

The judges of a certain old German town 
were sadly perplexed over a case which it 
became their duty to solve, and which at 
first glance seemed simple enough. A rich 
but ill-tempered and truculent fellow named 
Ruprecht, a goldsmith, on going one night 
to a low grog-shop, was assailed at the door, 
and fell at the foot of the stairs with a loud 
groan. The cronies of the den hastened 
down, to find him in great distress from a 
deep wound on his head. He stammered 
out, “ The villain with the axe! My daugh- 
ter, my daughter!” This was his only 
child, who, being married to one Berenger, 
lived in the suburbs of the town. 

Ruprecht was taken to the hospital, and 
the next day revived sufficiently to answer 
the questions put to him, though very briefly, 
and with evident difficulty. He was asked 
who dealt the blow. He said it was Schmidt. 
What Schmidt was it? The one who resided 
in the Most-Strasse. With what weapon? 
A small axe. How did Ruprecht know him? 
By his voice. What was the motive of the 
assault? An old quarrel. What was 
Schmidt’s occupation? A wood-cutter. 

The case seemed to the judge marvellously 
simple. He had only to find a man named 
Schmidt, who lived in the Most-Strasse, and 
was a wood-cutter, to accomplish the ends 
of justice. The difficulty began when, on the 
Most-Strasse being reached, two Schmidts, 
brothers, and both wood-cutters, were 
found dwelling there. Yet a third Schmidt, 
a wood-cutter, was discovered, but he lived 
in another street, the Hohen-Pflaster. The 
brothers Schmidt in Most-Strasse proved to 
have long known Ruprecht. They were 
called “Big” and “Little” Schmidt. Big 
Schmidt had not long before been a witness 
against Ruprecht in a civil suit. 

In the dilemma between these Schmidts, 
it became important to ply the wounded 
man with new questions. Fortunately he 
was still alive and in his senses. But it was 





impossible for him to utter a word. He was 
asked whether the assailant was Big or Lit- 
tle Schmidt. He tried in vain to answer. 
Then he was asked ‘if the Hohen-Pflaster 
was not the street on which the man lived, 
when he replied, with a struggle but em- 
phatically, that it was. 

The three men of the implicated name 
were confronted with Ruprecht, but he was 
now so far gone that he could not open his 
eyes. The brothers spoke to him, and mani- 
fested much feeling. Schmidt of the Hohen- 
Pflaster, on the other hand, was uneasy and 
silent. 

Suspicion now fastened on the latter. On 
searching his premises, the handle of his 
axe was found to be bloody. He was known 
to be a disreputable character. But on ex- 
amination, though inconsistent in his state- 
ments, he succeeded in establishing an 
unimpeachable alibi. He, moreover, ac- 
counted for the blood on the axe entirely 
to the satisfaction of the judge ; when the 
brothers were once more brought up, they, 
too, proved alibis which could not be shaken. 

Then it was discovered that there were 
two other wood-cutters named Schmidt, who 
lived in the suburbs. One of these was 
employed by Ruprecht’s brother-in-law, 
Berenger. Here seemed the explanation of 
Ruprecht’s calling out, “ My daughter! My 
daughter!” It now appeared that Beren- 
ger and his wife lived unhappily together, 
that Ruprecht had recently threatened to 
make a will excluding Berenger from any 
control over his property, and that Berenger, 
on hearing of the assault, did not seem in 
the least surprised or moved. Other things 
seemed to bear against the son-in-law. But 
he, too, showed conclusively that he was, at 
the moment of the murder, in the parlor of 
an inn some miles away; and the two sub- 
urban wood-cutters were equally fortunate 
in proving alibis on the best possible evi- 
dence. Ruprecht soon died without again 
opening his lips; and the mystery which 
so severely perplexed the judges as to who 
killed him is a mystery still. 
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TRIAL BY BATTEL. 


By Marianp C. Hoss. 


iy this busy, bustling world of ours, so 
fraught with activity and progress, an 
apology seems the most fitting opening for 
one who delves deep into the Year Books, 
or pulls down from his shelves the dusty 
volumes of Glanville and Bracton. At the 
present day, however, when the jury system 
is receiving so many hard knocks from law- 
yer and layman alike, it is interesting to turn 
back the pages of history and read of a pro- 
cedure in vogue with our early English an- 
cestors, especially when that procedure has 
survived to our own nineteenth century. 
Of the trial by ordeal, wager of law, and 
trial by battel,—the three modes of trial 
then in general use, —the last attracts our 
attention. 

Trial by battel —“ an unchristian as well 
as a most uncertain method of trial,” as Sir 
William Blackstone tersely describes it—was 
introduced into England by the chivalrous, 
battle-loving Normans. It was used in only 
three cases, — trials of writs of right, appeals 
of felony, and in the court of chivalry. In 
the last two the parties appeared in person ; 
in the first, by champions. For the combat, 
a level piece of ground was set out, sixty 
feet square, enclosed with lists. On one 
side sat the justices of the Court of Common 
Pleas, attired in their scarlet robes, with the 
learned sergeants of the law near by, to lend 
dignity to the scene. When the court sat, 
which in those early days was at sunrise 
(Heaven save the mark! ), proclamation was 
first made for the parties and their cham- 
pions. 
staves an ell long, and protected with leather 
armor and leather targets, with red sandals 
on their feet, and bare legs, arms, and head, 
were escorted into the lists by two knights. 
Having sworn to the truth of the cause, and 
having taken an oath against sorcery and 
witchcraft, the champions then fell upon 





| should say, the court of law. 
| pions appeared, and at the signal rushed at 


Then the champions, armed with | 
| account of an important trial by battel in the 





each other, bound to fight till the stars 
came out, or till one or the other was de- 
feated or forced to cry “craven.” If the 
combat turned out a drawn battle, the de- 
mandant failed ; for the tenant, having main- 
tained his ground, could retain possession of 
his land. 

The excitement which was sometimes 
caused by these trials is shown by a curi- 
ous case that took place at Northampton. 
The plot of ground marked out for the trial 
was guarded by soldiers. A great crowd sur- 
rounded the field of battle, or perhaps one 
The cham- 


each other, bound to conquer or to die. At 
length, after a long struggle, both fell at the 
same moment. The friends of the tenant, 
who were out in great force, fearing that 
the issue might be against them, drew their 
swords, broke through the line of soldiers, 
and surrounded the two fallen men. The 
champion of the demandant was unable to 


| rise, the horses were made to trample upon 


him, and when he was nearly beaten to a 
jelly he was proclaimed a recreant. The 
soldiers were unable to cope with the crowd, 
and the justices left the grounds without any 
attempt to bring the proceeding to a legal 
termination. It was of such trials, perhaps, 
that Glanville, the great lawyer of Henry II., 
natvely admits that the “issue was not al- 
ways in accordance with justice.” 

This lawlessness, however, was very un- 
common. The smoothness with which jus- 
tice usually took its course is shown by the 


reign of Queen Elizabeth, the last reported 
trial of this nature in which the stake was 
the possession of land. At a certain day 
and place the champions were summoned 
to appear, “at which day and place,” we 
read, “a list was made in an even and level 
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piece of ground, set out square, sixty feet on 
each side due east, west, north, and south, 
and a place or seat was made for the judges 
of the bench without and above the lists, and 
covered with the furniture of the same bench 
in Westminster Hall. And about the tenth 
hour of the day three justices of the bench re- 
paired to the place in their robes of scarlet ; 
and there, public proclamation being three 
times made with an ‘ Oyes,’ the demand- 
ants first were solemnly called and did not 
come. After which the mainpernors of the 
champion were called to produce the cham- 
pion of the demandants’ first, who came into 
the place apparelled in red sandals over ar- 
mor of leather, barelegged from the knee 
downward, and bareheaded, and bare arms 
to the elbow, being brought in by the hand 
of a knight who carried a red baton of an ell 
long, tipped with horn, and a yeoman carry- 
ing a target made of double leather.” The 
two champions were then led around the lists 
to the place where the justices sat, and all 
was ready for the fray. The demandants, 
however, did not appear, and the flow of blood 
was prevented. The cause went against them 
by default, and final judgment was given for 
the tenant. The report concludes: “And then 
solemn proclamation was made that the cham- 
pions and all others there present (who were 
by estimation above four thousand), should 
depart, every man in the peace of God and 
of the Queen. And this they did, all crying 
with one accord, ‘ Long live the Queen !’” — 
a conclusion as remarkable in one extreme as 
the conclusion of the earlier trial had been in 
the other extreme. 

Trials by battel in appeals of felony were 
very similar to those upon writs of right, ex- 
cept that in the former the oaths taken by 
the parties were more solemn and the fight 
more bitter, as defeat to the defendant or 
appellee meant death by hanging. 

A description of the meeting of Henry, 
Earl of Hereford, and the Duke of Norfolk, 
in the latter part of the reign of Richard IT., 
shows the ceremonies which attended a trial 
by battel in the court of chivalry. Hereford, 
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the challenger (so runs the account), “ first 
appeared on a white charger gayly capari- 
soned, armed at all points, and holding his 
drawn sword. When he approached the lists 
the mareschal demanded his name and busi- 
ness, to which he replied, ‘I am Henry of 
Lancaster, Earl of Hereford, come hither ac- 
cording to my duty against Thomas Mow- 
bray, Duke of Norfolk, a false traitor to God 
and the king, the realm and me.’ Then tak- 
ing the oath that his quarrel was just and 
true, he desired to enter the lists, which be- 
ing granted, he sheathed his sword, pulled 
down his beaver, crossed himself on the fore- 
head, seized his lance, passed the barrier, 
alighted, and sat down in a chair of green 
velvet placed at one end of the lists. He 
had scarce taken his seat when the king 
came into the field with great pomp, at- 
tended by the lords, the Count de St. Pol, 
who came from France on purpose to see 
that famous trial, and ten thousand men at 
arms to prevent tumults and disturbances. 
His Majesty being seated in his chair of 
state, the king at arms proclaimed that none 
but such as were appointed to marshal the 
field should presume to touch the lists upon 
pain of death. Then another herald pro- 
claimed aloud, ‘ Behold here Henry of Lan- 
caster, Earl of Hereford, who has entered the 
lists to perform his devoir against Thomas 
Mowbray, Duke of Norfolk, on pain of being 
counted false and recreant.’ Just then the 
Duke of Norfolk appeared in arms, mounted 
upon a barbed horse, with a coat of crimson 
velvet, embroidered with lions of silver and 
mulberry-trees, and having taken his oath 
before constable and mareschal, entered the 
field, exclaiming aloud, ‘God defend the 
right.’ Then alighting from his horse, he 
placed himself in a chair of crimson velvet 
opposite to his antagonist at the other end 
of the lists. After which the mareschal, hav- 
ing measured their lances, delivered one to 
the challenger, and sent a knight with the 
other to the Duke of Norfolk, and proclama- 
tion was made that they prepare for the com- 
bat. Accordingly, mounting their horses 
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and closing their beavers, they fixed their 
lances in rest, and the trumpeter sounded 
the charge. The Earl of Hereford began 
. his career with great violence; but before 
he could join his antagonist, the king threw 
down his warder, ahd the heralds inter- 
posed, and by the advice and authority of 
his parliamentary commissioners, he stopped 
the combat and ordered both the combat- 
ants to leave the kingdom.” Could Richard 
have seen that this ill-timed interference was 
ultimately to result in the loss of his life and 
crown, he would certainly have urged on the 
fight to the bitter end, —a result which would 
probably have rewarded the French count, 
who came all the way from his native land 
to see —a farce. 

Although the trial seems to have fallen 
into “innocuous desuetude” early in the 
seventeenth century, it was never abolished 
by statute. So, in 1818, in the reign of 
George III., we find a defendant taking ad- 
vantage of the existence of the old law. In 
that case, Ashford v. Thornton, 1 B. & Ald. 
405, an appeal of felony, the appellee, we 
read, “ pleaded as follows: ‘not guilty, and 
I am ready to defend the same by my body.’ 
And thereupon taking his glove off, he threw 
it-upon the floor of the court.” Such a pro- 
ceeding seems more in accord with the spirit 
of the middle ages than with the civiliza- 
tion of the nineteenth century. However, 
the Court of the King’s Bench was equal 
to the emergency. Lord Ellenborough, the 








Chief-Justice, delivered his opinion as fol- 
lows: “ The general law of the land is in 
favor of the wager of battel, and it is our 
duty to pronounce the law as it is and not 
as we may wish it to be. Whatever preju- 
dices therefore may justly exist against this 
mode of trial, still, as it is the law of the 
land, the court must pronounce judgment for 
it.” The counsel for the appellant, after this 
opinion, stated that he prayed for no further 
judgment, and the prosecution was stopped. 

Here was an excellent opportunity for a 
revival of the old practice; but Parliament, 
fearing a rapid extension of the old method 
of trial by battel, stepped in and by the Act 
of 59 Geo. III. c. 46, abolished it forever. 
After a sleep of several hundred years, the 
old law had been revived in England only 
to receive its death-blow at the hands of 
advancing civilization. 

It is said that quite recently in Pennsyl- 
vania a ruling was given in favor of the 
plaintiff, sustaining some obsolete techni- 
cality. Thereupon the defendant, being a 
firm believer in consistency, claimed that if 
medizval practices were to be enforced at 
all they should be enforced zz toto, and ac- 
cordingly he demanded trial by battel. As 
the defendant was a diminutive Dutch tailor, 
the point was not pressed, however, and the 
Pennsylvania court was relieved from what 
might have been a painful predicament. 

Of other attempts to revive this old pro- 
cedure, I know not. 
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KEMMLER’S CASE AND THE DEATH-PENALTY. 
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By Jacos SPAHN. 


net a point has now been reached 
where the fiercest denunciation of our 
present laws concerning crime and criminal 
punishments of all sorts, from the death-pen- 
alty downward, will be meet and warranted ; 
where it is entirely just to castigate those 
laws for being infamously puerile, illogical, 
insufficient, and inefficacious. Their com- 
pilers had not the first conception of the 
real evil they were meant to rectify in man, 


nor the true function they were meant to | 


subserve in society’s behalf. These laws, 
moreover, are boundlessly stupid, hopelessly 
absurd, and inexpiably unjust. You trace 
no reason in them, but too readily trace the 
“eye for an eye,” “tooth for a tooth,” and 
“life for a life” principle of revengeful com- 
pensation all through them. They are poor 
successors of the Roman /er falionis, and too 
clearly of kin with the Corsican vendetta, be- 
ing just as insensate as both. They make 
Lynch law and the like arbitrary brute ac- 
tivity on the part of men inevitable. The 
God — if any God permeate them at all — 
is not He of Calvary; and Emilio Castelar’s 
burning words rush to the quivering lip, 
and would thunder out against the whole 
inhuman scheme and machinery of them. 
Here might humanity and the humanitarian 
truly step in, and apply reformatory labors 
in endless quantity. 

The mistake throughout is the perpetua- 
tion of laws made when society was stone- 
blind to much and deliberately ignored more, 
and when in the course of a system of fuli- 
ginous and nubiferous ratiocination, it had 
succeeded in obfuscating itself into a convic- 
tion that it had the right, duly derived from 
a competent source, always to take the life 
and the liberty of a person under certain 
specified circumstances. Does not a plain- 





featured, dowdy, ill-read old woman, simple- 
hearted enough in some things, yet of un- 
bending pride and conceit, still subscribe 
herself in royally rampant, fulminating style, 
“Victoria, Queen by the grace of God,” etc., 
though she never met the Deity of her 
“Dei Gratia” in her life, and cannot show 
any due rescript authorizing her to subscribe 
herself anywhere as anything more than any 
other human biped “ by the grace of God”? 
Yet behind her in this shallow folly, and 
continuing the sanction accorded in ages of 
superstition, oppression, and ignorance, stand 
serried millions of liege subjects with submis- 
sive purses. This curious phenomenon is the 
modern illustration of the ancient doctrine 
that the person of the king is sacred, how- 
ever commonplace and inferior that person 
may be. And the bequest of the modern 
citizen’s ancestors’ mental confusion of regal 
and legal majesty and inviolability may ex- 
plain why this citizen is kept well disciplined 
under so much bad law. 

Little, indeed, has the law as a science 
(such it ambitiously claims to be) ever essen- 
tially understood or indubitably established 
about man with reference to crime. The 
harelip is understood ; so is spinal curvature ; 
so are six-fingered and six-toed, as well as 
web-fingered and web-toed persons. So are 
born cripples, albinos, red hair, color blind- 
ness, rudimentary and functionless organs, 
with much else entirely out of the usual 
and supposed normal in the structural for- 
mation of the human body and its outward 
appearance. The physical monstrosity among 
men has even ceased to be the accursed of 
God. Heredity in all these multifarious 
abnormalities has come to be understood. 
So has the ability to raise varying species 
of the same genus artificially by selection 
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and cultivation. Has not Darwin laid down 
the law of atavism and variation, and is 
not stiffest Orthodoxy become entirely rec- 
onciled to it, and its unique Book of Gen- 
esis, after fighting the Darwinian theory 
for forty long years as fiercely as the cru- 
sader did the infidel? These things are at 
length established. They have become com- 
monplace facts of natural science. Even 
the law partially concedes them, — though 
not entirely without reluctance and much 
misconception. Here again its confidence 
had a slow and painful birth. But the law 
refuses to take a single step farther, — that 
step next in order, which concerns a due rec- 
ognition of the heredity of peculiar moral 
and mental traits, — the heredity of peculiar 
operations of cerebration and other physio- 
psychological phenomena affecting the prac- 
tical morality of a man’s actions. It will 
stubbornly persist in ignoring the fact that 
variations in the amount and texture of brain 
matter have an influence upon the kind and 
character of human activity in any given 
direction. Hence it will not admit that ob- 
liquity of moral vision, and with this, crime, 
can trace their origin to a source as en- 
tirely physical as a broken bone, a hump- 
back, or an attack of typhoid fever, though 
the human race has long ago found out 
that some men are born thieves, and that 
“like begets like.” Kleptomania is an ad- 
mitted mental disease affecting the prac- 
tical moral nature of the victim; and no 
argument is needful to demonstrate that 
where like begets like, neither prior edu- 
cation nor subsequently applied disciplinary 
regulation suffices to work any essential 
abiding change in the elements common 
to the hereditary uniformity, any more 
than a course of chemistry would add an 
inch to the stature of a dwarf or subtract 
an inch from that of a giant: Now let the 
mind picture to itself a moral dwarf, as 
warped against, and as intractable to, all no- 
bility of thought or action as the hyena, — 
let it picture to itself the untutored and un- 
regenerate savage, and it will at once see 





that the intangible quality called virtue, 
while in no wise an inherent principle in 
either instance, may, by artificial cultivation, 
possibly be educated in both instances as one 
would educate a trick-horse or a pet parrot 
to do certain things; yet both the faculty 
and the intelligence for the due appreciation 
of the peculiar quality are entirely wanting, 
and to find a substitute for either of these 
highly requisite two in the cases exemplified 
is extremely difficult if not wholly impossible, 
—as much so, indeed, as to find a substitute 
for the wit absent in the vacuous mind of 
the drivelling idiot. Shall punishment for 
failure here to make a responsible moral 
agent be visited upon the moral dwarf, the 
unregenerate savage, the human hyena in- 
capable of virtue and born thus, or upon the 
fatuous system of jurisprudence which per- 
sists in being blind to psycho-physiological 
phenomena and not discriminating on ac- 
count of the same? 

Is it not true that virtue is only the per- 
fection of the moral principle, as men can be 
made to agree upon what is good and what 
is bad? It is therefore a wofully shifting, 
artificial affair of pure dialectics and constant 
dispute. It is not born with man as are his 
organs and their several functions. He is 
only susceptible to it by education and culti- 
vation of it, providing his mind, inclinations, 
and opportunities are constituted to make him 
receptive and appreciative here. The taste 
for virtue is acquired esoterically. Noble, 
indeed, is the law of altruism ; yet are there 
not innumerable intelligent and not wholly 
egotistical men (persons in unexceptionable 
social and church standing), who will ask in 
all good faith, or show by their acts, that 
they do not see why it is better to pursue 
some other person’s business in the matter of 
the latter’s comfort and welfare, than attend 
to one’s own business? All this is ancient 
knowledge, and holds its quiet humor airily 
enough to him who can see. 

Where society and its rights are concerned 
there is but one thing clear and indubitable 
with reference to crime ; namely, that society 
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has the inalienable right to preserve itself 
safely and wholesomely intact as an organ- 
ized aggregation of individuals, — it has the 
inalienable right to journey its way any 
whither fairly and in peace. Society and its 
constituent human units are each entitled to 
security in all things which each may justly 
do, in all the enterprises each may justly 
undertake. Anything that disturbs the se- 
renity of this security or fairly threatens to 
disturb it, may be abated or forestalled ; but 
such abatement must only go so far as to sur- 
round society with the conditions that will 
neutralize the activity of the disturbing forces. 
The law-quarantines in cases of contagious 
epidemics not more than in isolated cases of 
contagious disease. The incarceration of 
the lunatic till cured is practically putting 
him in quarantine the while, for the general 
safety’s sake. Thus the habitual drunkard 
is dealt with. If the lunatic’s case is incur- 
able, his incarceration is for life, he is never 
killed. No one would dream of executing 
the death-penalty upon him, even should 
he commit a capital crime. In this soli- 
tary instance the law is at once sensible 
and humane. Nor are the terms of incar- 
ceration with reference to the lunatic arbi- 
trarily admeasured. He is invariably con- 
fined only until he is cured. Thus the 
object of this article is reached. It would 
advocate that the law proceed with the same 
efficacious good sense and humanity in the 
case of the criminal, great and small, as in 
the case of the lunatic. Has not, indeed, the 
hour come to batter, vz e¢ armis, into the 
callow heads of the law-makers and codifiers 
this fact (vwdgo plain as a pike-staff), that to 
trim and sort punitive and exemplary crimi- 
nal regulations solely with respect to the 
crime committed as this is artificially defined 
by a law code, and not at all with respect to 
the psycho-physiological. condition of the 
perpetrator (and source of the crime),— 
to measure out sentences, wholly arbitrary, 
for the punishment of infractions of seri- 
ated penal provisions, instead of admin- 
istering a course of curative treatment in 





which the sentence shall figure only as a 
remedial agent to abate entirely inherent 
criminal proclivities or reduce the cause 
of them to a minimum of potentiality, is to 
recognize and prescribe only for an effect. 
Treatment of the effect can obviously never 
influence the cause productive of criminality. 
The criminal under such a shallow concep- 
tion of his case must always remain a fruit- 
ful source of mischief to society. As the 
remedy adopted does not touch or know the 
cause of the ill, the treatment must always 
be futile and the ill continue to persist. The 
work here being done wholly in darkness is 
idle and senseless to an astounding degree. 
All treatment is punishment. The patient 
needs medicine, the law decrees him a 
term of imprisonment or death. The dis- 
pensing judges have no other prophylactic. 
There is no variety in the remedy of the law ; 
it has only one prescription for all, the in- 
fliction of pain. Owing to the monopoly 
which the State has in this matter of moral 
cure, the proceedings are summary. All the 
patients are driven like sheep to the sham- 
bles, and there compelled to submit to a uni- 
form course of treatment under unrelaxing 
rules for all varieties as well as intensities of 
the disease which afflicts them. Terms of 
incarceration are fixed on a cast-iron scale, 
or as one graduates a yardstick. The cure 
must be effected in every case, if its business 
is to be accomplished, under invariable regu- 
lations, within a specific term of days, months, 
or years, that neither have any relation nor 
bear any proportion to the time or treatment 
required. And the State intrusts the ad- 
ministration of this treatment and the appli- 
cation of these regulations to persons of no 
skill whatever in the premises, indeed, to in- 
dividuals remarkable as a rule only for very 
inferior intelligence and unusually hardened 
sensibilities. It often becomes a question 
which of the two, the keeper or the kept, is 
really most in need of treatment. In truth, 
the entire business is quackery, pure and sim- 
ple; the quack insisting, as usual, that his med- 
icine is a panacea and his treatment infallibie. 
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The three quotations founded upon the 
labors of the statistician, which are given in 
this article, are veritably three established 
conclusions of fact which demonstrate one 
' thing truly; namely, that the human intellect 
has still to find out a judico-legal panacea 
for crime. The complete machinery of the 
law has been in operation under various 
forms for ages, and in vindication of its 
noisy claim to be the great counter-agency 
of crime, it can neither show that crime 
no longer persists, nor that its proportion 
in any given case is or has been gradually 
lessening among civilized communities. The 
moment statistics are applied to the inquiry, 
it becomes clear that man is still far re- 
moved from a true specific against crime. 
Hence jurisprudence should “pipe very 
low,” and cultivate a studious humility. It 
has never been over-modest, but ever 
wielded in its costly, cumbrous, clumsy, 
tardy, and stupid way the most powerful 
weapons of correction known to the in- 
genuity of man. Its victims exceed by far 
the numbers slaughtered in all the wars 
that have been waged since the gates of 
Eden closed to the human race. Much of 
its subtlety has always been expended in 
drawing finical distinctions, in ignoring the 
essence for the form, or confusing the 
essence with the form, and finally in devis- 
ing strange and most arbitrary punitive 
measures which, in the comparatively recent 
time of the great Bacon, were still hellish 
and all diabolical. Here and there medi- 
cine, operating in a more difficult field and 
against agencies as occult, can boast of 
the discovery of a sure specific in certain 
diseases ; though medicine is still empiric 
to an almost barbarous degree. But all 
intelligent latter-day revelations prove the 
law to have been the worse bungler in 
every age; and the question which of the 
two, law or medicine, has made the less 
victims, is one not at all unlikely to be de- 
cided in favor of the latter. Rarely, indeed, 
is the lawyer found to be either a general 
reader or a broad thinker. Progressive 








science as applied to moral phenomena is 
a terra incognita to him. Nor will he turn 
from his narrow kind for light on any sub- 
ject, but rather, when poked on the head 
with the results of investigation secured out- 
side of his musty calf-and-sheep-skin-covered 
scope, he, tortoise-like, draws this head be- 
neath the thickest possible kind of a shell 
with a lightning celerity altogether unusual 
among his slow kind and craft. There he 
keeps it hid until the danger of obtaining 
a new idea is entirely passed. Then he 
cunningly chuckles over having eluded an 
enemy and the risk of some expenditure 


of brain tissue, without the hope of a fee 
| in reward. All the alleged intellect and 


acumen of Coke and Littleton could not 
(nor did it undertake to) influence the 
jurisprudence of their day and country, 
which provided that poisoning should be 
deemed treason, and that any person con- 
victed of the crime should be boiled to 
death. The highest ideal claim the law can 
make, is that the punishment shall equal 
the crime. Its practical working in but too 
many cases is hopelessly ridiculous to this 
very hour. A short time ago, one city in 
New York State could boast of a bank- 
wrecking president who converted half a 
million dollars of trust funds to his own use, 
thereby ruining huhdreds of families. He 
was sentenced upon conviction to a term 
of just one year in a county penitentiary. 
About the same time a man was convicted 
in the same city for having been a specta- 
tor at a cock-fight. He received the same 
sentence. The average murderer never in- 
jures society to the extent this bank presi- 
dent did. The spectator at the cock-fight 
certainly did no damage at all to anybody. 
The worst malefactor in this respect among 
the three was surely the bank-wrecker ; 


| yet he escapes with punishment that*is 


altogether trifling compared with the ex- 
tent to which he has made society suffer. 

Finally, what force is there in the uni- 
versal and sound, if commonplace, conces- 
sion of mankind that two wrongs will not 
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make a right, if it shall be regarded fair 
for society to kill a second man because 
the first man has been killed by murder? 
It is here not material to the issue in 
controversy that the second man did the 
killing in the first place. He had no right 
to kill. Does the absence of this right in 
the murderer end by juggling forth the 
presence of a right to kill in society? 
The law defines two kinds of killing 
against which its provisions militate. One 
of these is killing premeditated ; the other 
is killing unpremeditated. The distinction 
is simple enough. The second kind of kill- 
ing figures in codes generally under the 
delusive name of manslaughter, and is never 
punished by death to the perpetrator of it. 
The distinction is thought to have been 
wisely and profoundly drawn, Is it so in 
truth ? Suppose some one arose and scorn- 
fully charged that the distinction was fini- 
cally and superficially drawn, what then? 
Is there a sound answer possible in the 
premises? In both cases the law regards 
the killing as culpable, that is, as having 
been culpably done by some overt act or 
omission (not unfrequently in the case of un- 
premeditated killing by criminal negligence) 
on the part of the accused. Yet in either 
case the injury done to the victim and 
to society is the same and _ irreparable. 
Why should the guilty actor in one case 
escape with life and in the other lose it, 
unless crime is not evenly punished accord- 
ing to the gravity of the injury inflicted ? 
Upon what theory, then, does the criminal 
law proceed in these particulars? What 
does it intend to reach here, — the crime 
itself, or the criminal? The elements in- 
volved are threefold, to wit: the crime, 
the criminal, and the injury wrought to 
society by the crime. Now, what particular 
thing or things does the law, as pronounced 
by society, recognize itself authorized to 
effect and accomplish by the penalty in any 
given case? This plain question brings the 
discussion within reach of first principles, 
which again compel the query to be pro- 





pounded, What has the law to offer, either 
in justification or vindication, for its uneven , 
procedure, in the various kinds of man- 
killing, against the man-killer? Is the pro- 
cedure based upon society’s arrogation to 
itself of the power to enact and direct 
that a man shall forfeit his inalienable 
rights to life and liberty under certain spe- 
cified circumstances (a dangerous and too 
doubtful power, which is still and has ever 
been arbitrarily exercised in all climes) or 
upon simple justice founded in both a right 
and a duty, unquestionable, of society to 
preserve its own peace and security intact? 
The evident answer to this question solves 
the whole problem, and substantially con- 
stitutes all there is of difficulty connected 
with crime juridically and judicially. It 
abundantly demonstrates that the lawyer- 
craft commenced to remedy the evil at the 
wrong end. It also throws interesting light 
on the origin of the whole mistake about 
our criminal jurisprudence, and shows that 
this arose when society, without the knowl- 
edge of just what is the intangible thing 
which makes a responsible moral agent 
of man, nor any suspicion of the psycho- 
physiological nature of crime, took the 
strange and curious power of forfeiture 
(a cloudy creature of the mind) into its 
myriad hands,—the heads guiding these 
hands the while not a little actuated by 
the most sordid motives of self-interest. 
Ever since that early day the results have 
been wrong, — utterly, ceaselessly, outra- 
geously, and even absurdly wrong. The 
books, alas! are full of telling as well as 
most horrible instances of it. 

To ask why could not treatment to an 
intelligent, curative, and just end, instead of 
an exclusively afflictive and punitive end, 
have been selected and applied to the crim- 
inal, is idle, though interesting enough. 
Society is a growth most marvellous, on a 
bottom that is always shifting, yet not 
always sound. Men may not stand idly 
passive, but must ever be educated away 
from as much as they need to be educated 
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toward. This is the common experience of 
all times. Not unfrequently the race has 
moved in a circle, as witness lost arts redis- 
covered. Of the efficacy of the capital sen- 
tence as a punitive law for any good purpose, 
let it only be asked, Is such punishment 
or law more efficacious than the law which 
makes imprisonment for life civil death? 
Of what use or benefit is life without liberty, 
and who can prove that the capital penalty 
punishes more? The writer will leave this 
article here in all safety for his views. He 
advocates a radical change in criminal juris- 
prudence. But facing him with stubborn 
perversity will, for many long years to come, 
be conservatism in the premises, — conser- 
vatism with the best of thin practical con- 
siderations for the retention of the present 
system of the law of crime. All intelligent 
penetration into the root and truth of the 
phenomena to be remedied will be left for 
other than the legal profession to accomplish, 
as it always has been heretofore,—a fact 
made the more clear at this moment, when 
four new States are in the throes of birth, 
the principal obstetricians supervising the 
unusual parturition and its agonies, being 
each that usual babbling, frothy ninth part 
of a man who cuts a leading figure in our 
average State legislatures. The work this 
shallow bungler accomplishes is, as it always 
has been and ever will be “world without 
end,” but transcription of musty obsoletisms 
and servile deference to a dead past and its 
dead letters, that should be left entombed 
till the veritable constitution-Zeus will be 
found, recognized, and importuned to thun- 
der forth the truth of the thing at last. Sad 
enough is it to contemplate all this sorry 
public business in the nineteenth century, — 
to note the fog and darkness in the light! 
Yet, as the writer reflects over Torque- 
mada’s awful code, whose blood-curdling 
provisions De Voughlans with unconscious 
blasphemy solemnly declared to be derived 
from the law of God; as the writer recalls 
that the learned Bacon and even Aristotle 
favored torture to elicit evidence from a 





witness or from an accused person; re- 
calls also that in enlightened Scotland 
torture was still administered as a punish- 
ment for crime in the eighteenth century, 
though the proud crown of royal England 
had generations before submissively bowed 
to the bill of rights and its declaration that 
“cruel and unusual punishment shall not be 
inflicted ” (a provision copied word for word 
thus in our national and State constitu- 
tions), the writer recognizes that much 
which was in the past and should never 
have been at all among men, is wholly un- 
done now, though time was when it stood 
done fast and firmly enough, fashioned 
and finished under sanction of some all- 
deluded and deluding authority then control- 
ling untrammelled, — authority recognized as 
sufficient, bedizened with crown and tinsel 
and bowed to in all servility, with the pomp, 
power, and circumstance of state hedging it 
round about, though wrong, utterly, essen- 
tially, and ofttimes malevolently wrong 
throughout. Perhaps, therefore, the writer’s 
strictures against the existing jurisprudence 
of crime should have been couched in mild, 
persuasive diction. And true it is that fault- 
finding can be pressed dispassionately and 
with considerate meekness. Then the dis- 
cussion of the theme in hand might have 
purled along in inoffensive sing-song like 
a summer stream; for the slow world does 
move forward notwithstanding the omni- 
present conservative and his indomitable ob- 
struction in every wholesome effort at reform. 
And railing may not hasten things. But, 
reader, mark well this fact, that not till the 
genius of a Dickens—did but the writer 
have that or such! — not till the genius of a 
Dickens had lashed, satirized, ridiculed, and 
impaled the infamous abuses, of the British 
Chancery Court,—not till language lurid 
with denunciation had aroused a whole peo- 
ple’s indignation against those abuses, — not 
till all the talents of a Reade had illuminated 
the dark places in English prison manage- 
ment, and disclosed the horror and brutality 
of its discipline in language that shook the 
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English conscience and ate down into it 
like an acid, — was there a movement begun 
to better court and prison, to make these 
institutions fit and fair to exist in this day 
of Christian enlightenment. And both are 
still susceptible of improvement before any 
such thing as perfection about them is 
approximated. 

Great reforms are always long and very 
fiercely clamored for ere they are realized. 
They are too often conditioned, it would seem, 
only upon bloody upheavals and national con- 
vulsions. Salutary, despite all its horrors, was 
the French Revolution. Then, again, acci- 
dent too comes strangely into play at times, 
where the matter of a great reform is con- 
cerned. Does not the reader remember 
upon what slender thread hung the abolition 
of slavery on the North American continent, 
when the brightest, fiercest, and to all ap- 
pearances most uncompromising agitator 
against traffic in man and human bondage 
generally, Horace Greeley, after the first 
Bull Run disaster, cried out for peace at any 
price be this even the autonomy of the rebel- 
lious South, which meant endless perpetua- 
tion of the awful wrong, — cried out thus in 
tearful missive to Abraham Lincoln? And 
Abraham Lincoln? Saintly man and lofty 
patriot alike! He was a Republican aboli- 
tionist, elected to the presidency of the 
United States on an abolition platform ; yet, 
when first urged by the lights of his party 
to issue the emancipation proclamation, with 
humanity’s inarticulate cry against the wrong 
of slavery piercing his ears and heart alike, 
he hesitated long, — good and true lover of 
his whole country, — hoping to preserve the 
Union and avert a protracted fratricidal strug- 
gle by inaction here. His strange hesitation 
he explained with the declaration that he was 
willing to welcome the Southern States back 
into he fold of the Union “ with or without 
slavery,” if they would but consent to re- 
turn, — mark, reader !—‘“ with or without 
slavery.” 

In this land where Jefferson erst promul- 
gated the lofty doctrine that all men are 
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created free, had not the fiat gone forth 
from the bench of the Supreme Court by 
the lips of its great Chief-Justice, John Mar- 
shall, and been solemnly concurred in by each 
of Marshall’s begowned associate justices 
long before Taney’s Dred Scott decision, — 
the fiat, we repeat, that “slavery, which has 
received the assent of all, must be the law 
of all; ... the world has agreed that it 
[slavery] is a legitimate result of force; 
the state of things which is then produced 
by general consent cannot be pronounced 
unlawful” ?? 

Yet have we not outgrown that barbarous 
law, and was not the fiat exploded amid can- 
non-thunder into the minutest and most 
contemptible shreds ? 

Ay, on slender threads, indeed, hang oft- 
times great reforms. Shall then vehemence 
of language in behalf of them, — shall impa- 
tience ask grace, or bend the knee for par- 
don when indulged? And may not the 
Kemmler case, with its burning questions and 
its solemn folly, evolve some lucky accident 
to benefit the human race, and reform the 
current legal conception of crime as well as 
the current criminal procedure of the courts 
in the matter of penalties and sentences ? 

At any rate, one may smile sadly.as one 
ponders over the anomalous philanthropy 
which expects to succeed in rendering such 
a tragic and horrible thing as man-killing 
humane by any mechanical device, to say 
nothing about electricity. What humane-ity 
have we here truly! Were it not verily pro- 
gress herein to view the criminal in the same 
dispassionate and unprejudiced light with 
the cripple or the leper, and to view crime, 
not as the individual’s culpable fault, but as 
a misfortune possibly primordial, from which 
society is likely to suffer always, and which 
it can no more hope to evade or escape than 
disease, though the means to ameliorate it 
will improve as the centuries round up their 
results, as the human heart and mind broaden 
and the light of all things clears, — as charity 
truly becomes the greatest of all virtues ? 

1 to Wheaton, U. S. Reports, 120 
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THE DEADLY YEW. 
CROWHURST v. AMERSHAM BURIAL BOARD. (4 Exch. Div. 5+) 
By Irvinc BROWNE. 


A Cemetery Association planted yew-trees, knowing them to be noxious to horses, on its own land, so 
a J iS 
near that of a neighbor that the branches projected over his ground. The neighbor's horse at large in the 
field cropped the yew leaves, and died therefrom. Held, That the Association was liable.) 


‘oo legal wind is tempered to the beast, 
Which, like its epicurean owner, man, 
Knows not discretion at a tempting feast, 
But ever since with apples he began, 
Has been inclined to stuff himself with food 
More than was needful for his highest good. 
A cow may masticate a fence of wire,’ 
Or swallow brine in city street exposed,” 
On copper clasps concealed in meal expire,° 
Or paint in hay on customer imposed ;* 
Such negligences of the stupid. brute 
Law to proprietors doth not impute. 
Also a horse on corn galore may dine,° 
Or dog may trespass for strong-smelling meat ;° 
But lawyers somewhere ought to draw a line, 
Lest leniency should common right defeat ; 
So at rat-poison in a druggist’s shop,’ 
And maple-syrup in the woods we stop.° 
Having of late discoursed upon a ram, 
I now must tell about a deadly yew 
Which grew in burial-ground of Amersham, 
And nourished there by constant rain and dew, 
Shot o’er a neighbor’s fence four feet away 
From where its stock projected from the clay. 
Now shooting was the yew’s time-honored use, 
For of its wood the ancient bows were made, 
Which when the English peasantry did choose 
Caused even mailéd knights to be afraid ; 
Deadly to horse its arrows were, and sure 
On fields of Crecy and of Agincourt. 
Firth v. Bowling Iron Works Co., 3 C. P. Div. 254; s. c. 30 Moak Eng. 146, 18 Alb. L. Jour. 16. 
Henry v. Dennis, 93 Ind. 452; s. c. 47 Am. Rep. 378. 
Lukens v. Freiund, 27 Kans. 664; s. c. 41 Am. Rep. 429. 
French v. Vining, 102 Mass. 132; s. c. 3 Am. Rep. 440. 
5 Dennis v. Hyck, 48 Mich. 620; s. c. 42 Am. Rep. 479. 


6 Townsend v. Watthen, 9 East, 277. 
7 Stanfeld v. Bolling, 22 L. T. Rep. (N. S.) 709. 8 Bush v. Brainard, 1 Cow. 78; anfe, 470. 
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Whether they set the yew in burial-ground 
Because ‘twas fatal on the battle-plain, 
Or fashioned it in bows because ‘t was found 
In cemeteries, I’ve inquired in vain; 
But Britons ne’er would willingly be laid 
To final rest save in the yew-tree’s shade. 
The plaintiff Crowhurst leased the adjoining land 
For pasture of his horse, which, there released 
From hard restraint of his task-master’s hand, 
Could wander at his own sweet will, and feast 
Upon the juicy grass, and kick and roll 
In verdant hollow or on swelling knoll. 
What sort of horse he was I do not know, — 
Whether for coach or omnibus or van, 
Or doomed sedate to walk in Rotten Row, 
And groan beneath the weight of maid or man; 
But certainly a “cob” he was not born, 
To be thus cruelly deprived of corn. 
Some speak of common wisdom as “ horse-sense,” 
And others say, “as ignorant as a horse ;” 
But on this point this case is evidence 
Of equine ignorance, of striking force ; 
For when this horse did these yew-limbs perceive, 
He cropped, stretched out his limbs, and took his leave. 
The cemetery people knew the yew 
Was planted very near the boundary wall, 
But as to how its trunk and branches grew 
The pasture-hirer did not know at all, 
Nor was he bound to go about to see 
If ’twas a wholesome or a dangerous tree. 
He might have clipped it, the defendant said, 
Or kept his horse safe tethered to a stake; 
But grave Chief-Baron Kelly shook his head, 
And said the plaintiff was not bound to make 
Himself defendant’s gardener, nor to be 
Assured his horse was hitched to whiffletree. 
So peace to all poor hungry horses’ manes! 
Cases like this are found how very few-oh! 
And so I’ve taken quite unusual pains 
To point the principle szck-yew-tree-chew-oh ! 
(Pray do not think I made this last sad pun; 
It’s worse than any I have ever done.) 
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LAW DEPARTMENT BUILDING. 


THE LAW SCHOOL OF THE TULANE UNIVERSITY OF LOUISIANA. 


By Lamar C. QUINTERO. 


. ‘HE Law Department of Tulane Uni- 
versity of Louisiana was organized in 
1847, and has been in successful operation 


ever since. The University itself, founded 
upon an endowment of the late Paul Tulane, 
was established by law by Act No. 43 of the 
Session of 1884, which was ratified by a con- 
stitutional amendment April 17, 1888. By 
virtue of this legislation, the Administrators 
of the Tulane Educational Fund became ad- 
ministrators in perpetuity of the University 
of Louisiana, agreeing to devote their atten- 
tion and income to its development and to 
establish thereon the Tulane University of 
Louisiana. 

The Medical College of Louisiana, the par- 
ent of the University of Louisiana, was estab- 
lished in 1834. Governor Roman granted a 
convenient lecture-room in the State House 
for the use of the professors; and George 





Eustis, Secretary of State, afterwards Chief- 
Justice, in a liberal and statesmanlike official 
report addressed to the Legislature, warmly 
recommended the College to the fostering 
care of the State. The act incorporating 
the Faculty of the College, approved April 2, 
1835, is evidence of the wisdom of the legis- 
lators of that time. The success and fame 
of the College induced the Convention of 
1845, when it established the University in 
New Orleans, to constitute the Medical Col- 
lege the Medical Department of the Univer- 
sity. The Constitution of 1852 re-ordained 
and maintained the University as already 

1 The introductory address on the establishment 
of the College was delivered by Dr. Thomas Hunt, 
Professor of Anatomy, Dean of the Faculty, the 
earliest and most active of the founders. The first 
degrees in science and learning ever conferred in 


Louisiana were conferred in March, 1836, by the un- 
endowed Medical College. 
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established, and the Constitutions of 1864 
and 1868 contained similar provisions in its 
behalf. Article 141 of the Constitution of 
1868 provides “that one half of the funds 
derived from the poll tax therein provided 
for shall be appropriated exclusively to the 
support of the free public schools through- 
out the State and to the University of New 
Orleans.” Article 142 provides: “A Uni- 
versity shall be es- 
tablished and main- 
tained in the city of 
New Orleans. It shall 
be composed of a 
Law, a Medical, and 
a Collegiate Depart- 
ment.” 

Encouraged by the 
success of the Medi- 
cal College, the Law 
Department of the 
University was organ- 
ized in May, 1847. 
The late Judge Isaac 
T. Preston, as chair- 
man of the Committee 
of Administrators, re- 
ported a plan of organ- 
ization; and the first 
Law Faculty con- 
sisted of the follow- 
ing jurists: Judge 
Henry A. Bullard, 
Richard Henry Wilde, 
Judge Theodore W. 
McCaleb, and Randell Hunt. With the 
exception of an interruption occasioned by 
the war, lectures have been annually de- 
livered by the four professors and their 
successors, during the several terms, down 
to the present time. Their courses of 
instruction have embraced the civil, com- 
mon-law, equity, admiralty, commercial, in- 
ternational, and constitutional law, and the 
jurisprudence of the United States. Six 
hundred and seventy-three students have 
received the degree of Bachelor of Laws, 
and the graduates constitute a consider- 





PAUL TULANE. 





able proportion of the most prominent and 
distinguished members of the bar in the 
State. Several have reached high public 
honors, and filled the offices of District At- 
torney, Attorney-General, Judges of District 
Courts, Justices of the Supreme Court of 
Louisiana, Members of Congress. Two are 
Senators from Louisiana in the present Con- 
gress of the United States. The vigor and 
energy imparted to the 
pursuit of legal science 
by the Law School, and 
the influences con- 
nected with it have 
been remarkable. It 
has dispensed sound 
instruction on Ameri- 
can constitutional law 
in a period prolific of 
constitutional _here- 
sies. Beginning at 
least twenty years be- 
fore the reform in the 
law of evidence in the 
United States, which 
admits the parties to 
suits to be witnesses, 
the necessity for this 
reform and the wisdom 
of it were constant- 
ly inculcated by that 
learned jurist, Prof. 
Randell Hunt, LL.D., 
in his lectures on the 
subject of evidence, 
until the Legislature actually sanctioned the 
change, and enacted the required law. The 
creditable distinction of having kept up for a 
long series of years — alone of all schools of 
law in our country —a full course of scien- 
tific instruction on the subject of the Roman 
civil law, the principles of which prevail un- 
der our jurisprudence “upon the banks of 
the Mississippi” as they once did upon the 
“ banks of the Tiber,” belongs to the Depart- 
ment of Law in the University. The early 
civilians who codified and consolidated the 
jurisprudence of Louisiana were men of pro- 
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found learning and vast ability. In the civil 
law, through the laborious efforts of Chris- 
tian Roselius and other professors of civil 
law, its advantages were recognized and 
transmitted with signal ability. The result- 
ing benefits in the administration of jus- 
tice are too numerous to need specification. 
Suffice it to say, that the movement every- 
where observable in favor of codification and 
the use of symmetry 
and scientific accu- 
racy of the civil law, 
simplicity in the ex- 
ecution of testaments, 
the spread from this 
State over other 
American States of 
the doctrine of part- 
nership in commen- 
dam, and the rising 
liberality in the gen- 
eral law of partner- 
ship, are all traceable 
to the study of the civil 
law and the branches 
of learning with which 
it is allied. 

The standard of pro- 
fessional acquirements 
for admission tothe bar 
has been steadily and 
constantly elevated by 
the College of Law. 
The degree of Bach- 
elor of Laws has come 
to be considered an honor worthy of the 
best efforts of the student, and he goes 
forth from the University well prepared to 
defend and protect the lives, property, and 
rights of his fellow-citizens, and to main- 
tain and support the constitutional rights 
and privileges of his State within the just 
limitation of the supreme law of the land. 
The school has stimulated an _ honorable 
ambition in the youth of the State, and in- 
spired them with fresh devotion to the 
proper study of the law. The written ex- 
aminations which are in force in the Col- 
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lege at the present time, after the improved 
method of modern professional education, 
are searching, accurate, and extended, and 
will, it is believed, challenge comparison with 
similar tests in the most celebrated institu- 
tions elsewhere. 

From the date of its foundation the Law 
Department has dispensed unfailing bene- 
fits by educating gratuitously all merito- 
rious students in in- 
digent circumstances, 

who have ever applied 
for the benefits of in- 
struction. Unen- 
. dowed and struggling 
against many adverse 
circumstances, the 
labor of the College 
went on, until it made 

itself felt in every di- 
rection in the current 
history of Louisiana 
and for its good. 

The affection of 

Paul Tulane, the great 

philanthropist, for the 
city of New Orleans 
was always strong 
and unwavering, and 
took definite shape in 
an act of donation 
for the city of New 

Orleans, on May 2, 

1882, by which he con- 
veyed his real estate 
in New Orleans to a board of seventeen ad- 
ministrators for the higher education of the 
white youth of Louisiana. This and subse- 
quent donations aggregated about $1,100,000, 
and he avowed his purpose of dedicating a 
large part of the residue of his estate, amount- 
ing to about $1,000,000 more, to the same 
purpose ; but as he died intestate, it fell to 
legal heirs. 

The fund thus created was used in found- 
ing the Tulane University of Louisiana, which 
absorbed the Law Department. The present 
prosperity of the school is due to the intelli- 
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ALFRED HENNEN. 


gent and self-sacrificing labors of its pro- 
fessors, and those who were associated with 
them. 

The professors of the Law Department, 
from its organization in 1847 to the present 
time, have been the following: — 


Professor of Constitutional Law, Commercial 
Law, and the Law of Evidence.— 1847, Randell 
Hunt, LL.D., Emeritus Rector. 

Professors of Civil Law. — 1847, Henry Adams 
Bullard ; 1850, Christian Roselius, LL.D.; 1873, 
Thomas Jenkins Semmes; 1879, Carleton Hunt, 
LL.D.; 1883, James B. Eustis; 1884, Henry 
Denis. 

Professors of Common Law and Equity Juris- 
prudence. — 1847, Richard Henry Wilde; 1847, 


1865, Alfred Philips, LL.B; 1869, Carleton Hunt, 


| LL.B.; 1879, Charles E. Schmidt; 1882, Henry 





Thomas Bell Monroe ; 1852, Sydney L. Johnson ; | 


1855, Alfred Hennen; 1870, Thomas 


Allen | 


Clarke, LL.D.; 1878, William Francis Mellen, | 


LL.D., Dean. 
Lecture on Common Law and Equity Jurispru- 
dence. — 1851, Daniel Mayes. 


Professors of Admiralty and International Law. 


— 1847, Theodore Howard McCaleb, LL.D.; | 


Carleton Miller. 


The State of Louisiana has had many 
great lawyers. Moreau, Derbigny, Seghers, 
Moreau Lislet, Grymes, Livingston, Ma- 
zureau, Preston, Hennen, Soule, Benjamin, 
Davezac, Eustis, Slidell, Roselius, Hunt, 
Bradford, and McCaleb were the most nota- 
ble of those who contributed to earn for the 


| bar of this city a reputation which was not 


excelled, if equalled, by that of any other 
city. Their achievements in the profession 
deserve to be recalled to the recollection 
and knowledge of younger members of the 
bar. 

Christian Roselius was engaged during 
thirty-five consecutive years immediately 
preceding his death, in 1873, in the uninter- 
rupted and active pursuit of the profession 
of the law, and for the half of that long pe- 
riod, at the same time, in the duties of a pro- 
fessor of law in the University. Bereft of 
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all advantageous circumstances, of humble 
parentage, he rose from poverty and ob- 
scurity to an eminent position. His legal 
studies were pursued in company with Alex- 
ander Dimitry. He was admitted to prac- 
.tice by the Supreme Court in 1838. His 
love for the civil law became a passion, and 
soon placed him in the front rank and event- 
ually at the head of the Louisiana Bar. In 
1841 he became Attor- 
ney-General, and de- 





the Chief Magistracy of the State, the other 
to Attorney-Generalship. 

Alfred Hennen, another distinguished pro- 
fessor, prosecuted the study of the law at 
New Haven under the direction of Judge 
Chauncey. To the noble profession he 
adopted, he was always passionately de- 
voted. It would be invidious to compare 
him with other great civil lawyers with 
whom the New Orleans 
Bar has been graced 





clined a place on the 
Supreme Bench. As 
a professor he was 
most excellent ; in this 
calling he delighted. 
As a lecturer he was 
very lucid, cogent, and 
animated ; by his em- 
phatic style he com- 
manded the attention 
of his hearers. He 
prepared some written 
lectures on the Civil 
Code for his own use, 
—they are not very 
extended; but thedefi- 
nitions and classifica- 
tion of the various sub- 
jects are strikingly 
clear and methodical, 
— intending it as a 
compendium, to show 
the actual state of 
Civil Law in Louisiana. 
He practised before judges whom he had 
instructed, and whose tastes he had formed. 
His name stands inseparably connected with 
the Law School. He became prominent in 
public affairs, yet he never yielded to the 
allurements of political life, but remained 
active in the profession he adored. The 
names of Roselius and Martin will not be 
soon forgotten, — the one as an eminent 
civilian and jurist and the other as a high 
type of the Louisiana Bar, — both honored 
sons of their adopted State. From the po- 
sition of journeymen printers, one rose to | 
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from timeimmemorial. 
Suffice it to say, that 
he was among the 
most successful of its 
practitioners and the 
most prominent of its 
expounders. To great 
legal lore he added 
taste for literature, 
which served to elevate 
the tone of his profes- 
sion. He had no mean 
acquaintance with the 
Oriental tongues, es- 
pecially the Hebrew. 
To great dignity of 
manners he added a 
grace and _ affability 
that were truly attrac- 
tive, and to very de- 
cided views a spirit of 
conciliation that se- 
cured respect and 
prompted affection. 
Few individuals who have adorned the muni- 
cipal, ecclesiastical, and legal annals of the 
Crescent City have passed off the stage with 
a nobler and more stainless record than the 
late venerable Alfred Hennen. 

Hon. Randell Hunt, for forty-two years 
Dean of the Law Faculty, resigned in the 
winter of 1888 on account of ill health. He 
was a native of Charleston, S. C., and a 
great constitutional lawyer. The efforts of 
his genius combined with majestic decla- 
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| mation, the deepest pathos, the most lively 


imagination, and the closest reasoning, 
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HENRY DENIS. 


During his long career at the Law School 
as professor of Constitutional Law, Commer- 
cial Law, and the Law of Evidence, his lec- 
tures were most successful. He possessed 
a great depth of voice, spoke fluently, and 
displayed a confidence both of assertion and 
tone which seldom failed to take his hearers’ 
judgment captive. 

Henry Adams Bullard, Richard Henry 
Wilde, Thomas Benton Monroe, Sydney 
L. Johnson, Theodore Howard McCaleb, 
Thomas Allen Clarke, Daniel and Alfred 
Phillips were all prominent lawyers, and as 
professors made great reputations. 

Hon. Carleton Hunt is now to be named. 
He was for a number of years Dean of the 
Law School, and is an acknowledged leader of 
the New Orleans Bar, unsurpassed in learn- 
ing, in vigorous argumentation, and in fear- 
less maintenance of justice and equity. He 
is the son of Dr. Thomas Hunt, a most dis- 
tinguished physician, who was in the early 
days the President of the University of 
Louisiana. Dr. Hunt filled an important 

16 


chair in the Medical Department with pro- 
found knowledge and much eloquence, and 
was in a great measure the father of the 
institution.’ Mr. Carleton Hunt has repre- 
sented the First Congressional District of 
Louisiana in the National Legislature, and 
is at present the City Attorney of New Or- 
leans. Never were great learning and fa- 
miliarity with the classics wielded with 
greater power than by this eminent pro- 
fessor of Civil Law. He combines a knowl- 
edge of human nature with philosophy and 
logical acumen, and makes them subservient 
to the inculcation of solid truths of reason, 
law, and equity. Mr. Hunt has labored con- 
stantly and arduously in the interest of the 
Law School, and his work is now bearing 
good fruit. 


FRANK A. MONROE. 


1 It was mainly by the exertions of Dr. Hunt, by 
his devotion to science and learning, and through the 
influence of his character, as a scholar and an ora- 
tor, that the University of Louisiana was preserved 
through long and trying vicissitudes, to meet the 
recent benefactions of Paul Tulane. 
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Among the professors of later times none 
occupies a more exalted position in the eyes 
of the people and bar of New Orleans than 
Hon. Thomas J. Semmes. He first became 
‘a professor in 1873. A graduate of George- 
town College, he read law in the office of 
Clement Coxe, of that city, and entered the 
Law School of Harvard University, where 
Judge Story and Simon Greenleaf were pro- 
fessors. His penetra- 
tive intellect possesses 
a perspicuity as quick 
as it is vivid, and his 
conclusions do _ not 
wait upon labored in- 
duction. He seizes at 
once upon the core of 
his subject, beginning 
where most reasoners 
end. In the settled 
intricacies of the law 
he is adroit as a prac- 
tised general in the 
field. When warmed 
with his subject he 
utters words of fire 
that carry the listener 
captive along with him. 
Mr. Semmes is re- 
nowned for his ability 
to sway courts by a 
logic almost irresisti- 
ble and juries by a 
fascinating eloquence. 
He is a man of posi- 
tive character, of pure reputation, and of 
untiring energies. 

The present Faculty consists of — 


HENRY CARLETON MILLER, Professor of Admi- 
ralty and International Law, and the Dean of the 


Henry Denis, Professor of Civil Law and Lecturer 


on the Land Laws of the United States; FRANCIS | 


ApAIR Monrok, Professor of Commercial Law and 


the Law of Corporations ; Henry Hinckey Hatt, | 


Professor of Criminal Law, Law of Evidence, and | of his mind, added to his powers of sustained 


| study and to his thorough mastery of the 


of Practice under the Code of Practice of Louisiana. 





HARRY H. HALL. 


ivi mercial Law. 
Faculty ; THomas JENKtiNs Semmes, Professor of | ae Ee eee 


Constitutional Law, Common Law, and Equity ; | 


Distinguished merit and brilliant service 
and success in any profession are greatly 
commended to public admiration and ap- 
plause by a knowledge of the obstacles over- 
come by the achiever. Among our bar there 
is no brighter example of this victory of hu- 
man energy than is presented in the case of 
Henry C. Miller, the present dean of the Law 
School. He shared none of the advantages 
of thorough college 
training of his emi- 
nent contemporaries, 
yet his professional 
endowments and ac- 
quirements are of the 
highest order. As an 
advocate he is very 
effective and impres- 
sive, addressing courts 
and juries in a style of 
earnest and lucid rhet- 
oric not surpassed by 
any other member of 
the bar, and with a full 
and familiar knowl- 
edge of the issues of 
laws and fact, and a 
solidity of judgment 
and lucidity of style 
which rarely fail to 
secure him success. 

Hon. Henry Denis, 
Professor of Civil 
Law, has been for 
many years one of the 


leading practitioners at the bar of his State. 
As a member of the law-firm of Johnson & 





| Denis until the retirement of Mr. Johnson, 
| and singly since then, he has had an exten- 


sive and varied practice covering the entire 
His 
lectures on Civil Law are remarkable for 
their clearness and for the logical exposition 
and forcible illustration of the principles of 
that great body of jurisprudence of which he 
has been a life-long student. The precision 
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French language, qualifies him in an eminent 
degree for the performance of his labor as 
teacher of that branch of the law from which 
the Louisiana Code has been bodily taken. 
As a practitioner, he impresses one with the 
idea of exhaustive preparation and thorough 
acquaintance with the law bearing on his 
case. He is a perspicuous reasoner, and 
traces up a precedent to its parent principle 
with unfailing logic. 
His argumentation is 
terse, direct, and car- 
ries conviction with it 
by its evident applica- 
tion to the matter in 
hand and by the natu- 
ralness of its deduc- 
tions. Mr. Denisisthe 
official reporter of the 
decisions of the Su- 
preme Court of the 
State, having been 
chosen by the Justices 
in 1880. 

Judge Frank Adair 
Monroe, Professor of 
Commercial Law and 
the Law of Corpora- 
tions, was a year ago 
prevailed upon to be- 
come one of the Fac- 
ulty. Judge Monroe 
is a native of Mary- 
land, and a descendant 
of the family of which 
President Monroe was a member. After 
distinguishing himself on the battle-field in 
the cause of Southern rights, the judge was 
admitted to the bar. In 1872 he was elected 
judge of the Third District Court, and held 


the position until 1880, when under the new 
constitution he was appointed one of. the | 
judges of the Civil District Court for the | 
parish of Orleans, which position he now | 


occupies with credit to himself and honor to 
the State. As a judge he is careful, indus- 
trious, patient, and clear-headed. 
cisions are marked by perspicuity of state- 





HENRY C. 





His de- 


ment, erudition, and ability. Always a close 
and earnest student, the fruits of his appli- 
cation are seen in the compact and learned 
opinions which he hands down from the 
bench. The same qualities which have made 
of him so able a judge will certainly endow 
him with the attributes necessary for a suc- 
cessful professor. 

Hon. Harry H. Hall is also a recent ac- 
quisition to the school. 
His merits, ability, and 
high personal qualities 
secured for him a fore- 
most position at the 
bar. He studied law 
under Hon. Charles 
E. Fenner, now Asso- 
ciate-Justice of the 
Supreme Court of 
Louisiana, and quickly 
adapted himself to the 
requirements of the 
profession. He _ is 
still quite young, and 
has a bright present 
and a brighter future 
before him. No law- 
yer at the bar, of his 
age, experience, and 
practice, stands higher 
than he. 

The degree of Bach- 
elor of Laws granted 
by the University en- 
titles the person on 
whom it is conferred to admission to the bar 
of this State. The graduates of the school 
constitute a large number of the most re- 
spectable practitioners of law in Louisiana. 
Some of them occupy high judicial posi- 
tions. 

The great fountain of the jurisprudence of 
Louisiana is the Roman Civil Law. While 
it is necessary to study here, as in other 
States of the Union, the Laws of Nature and 
Nations ; Admiralty and Maritime Law, the 
Common Law, Equity and Constitutional 
Law, it becomes absolutely requisite to add to 


MILLER. 
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these the study of the Civil Law, from which 
the provisions of the Code of Louisiana are 
mainly borrowed. 

The lectures and course of studies are 
comprehensive. The Faculty aim to pre- 
pare the student for admission to the bar, 
not only in this State, but also in any of the 
Common-Law States of the Union. The 
school is not designed or limited to educate 
one for the practice of the law in Louisiana 
only. It invites to its lectures all who wish 
to fit themselves for the practice of the law, 
no matter where they now reside or in what 
State they may intend to follow this noble 
calling. The study of the two great systems 
of law, side by side, is to the student of any 





intellectual grasp a long step in the science 
of Comparative Jurisprudence. 

The jurisprudence arising from the con- 
flict of the laws of different States and 
nations, in their actual application to mod- 
dern commerce and intercourse, is here prac- 
tically taught by cases daily arising in the 
business of private persons. 

The Library of the State has been suita- 
bly arranged over the lecture-room in the 
University building devoted to the Depart- 
ment of Law, corner of Tulane Avenue and 
University Place. This library consists of 
nearly thirty thousand volumes, and includes 
a highly valuable collection of foreign and 
American legal works and of Law Reports. 


THE LIBRARY. 
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SOME CURIOUS PLEAS. 


MAN was once tried in Illinois for 
horse-stealing, upon evidence suffi- 
ciently conclusive to satisfy even his own 
counsel that conviction was_ inevitable. 
Still, that worthy was no way daunted, but, 
rising for the defence, said he should not 
attempt to controvert the evidence before 
the court, but would put in a plea of matri- 
monial insanity. 

“Matrimonial insanity!” exclaimed Judge 
W , mated as everybody knew to a most 
unamiable woman. “That is a novel de- 
fence; but let us hear the evidence.” 

A witness was soon in the box who had 
known the prisoner for ten years, and de- 
posed that in that time the delinquent had 
married half a dozen times, and was living 
with his sixth wife when arrested. 

“Well,” continued the. witness, “if any of 
them was better than the others, I am not 
aware of it; they were all a sorry lot. They 
kept the man constantly in hot water by 
their peevish, scolding, quarrelsome dispo- 
sitions.” 

Other witnesses having confirmed this 
account of the prisoner’s matrimonial mis- 
takes, his counsel addressed the court, dilat- 
ing upon the cunning way in which women 
drew men into matrimony, and the won- 
drous change that came over them when 
the victim was ensnared ; finishing up by 
contending that his client could not be held 
a responsible agent after being galled by 
such Xantippes for ten years. This skilful 
“touch of nature” was sufficient for the 
judge, whose charge ended thus : — 

“This court has had a certain amount of 
matrimonial experience with one female, and 
such experience has not been altogether of a 
satisfactory character. But here is a man 
who has been so blind, imbecile, and idiotic 
as to marry in ten years six horrible scolds 
and shrews. For so doing, I class him as a 
natural fool; and even if he possessed any 
intelligence, the dwelling with these women 





must have destroyed it. The plea of the 
counsel for the defence is sound in law and 
equity, and I charge you to bring in a 
verdict’ of acquittal.” 

The jury did as they were bid. 

A tax-collector at Naples ran away with 
a large sum of public money, was caught, 
brought back, and put upon his trial. His 
counsel admitted the facts, but contended 
that the collector was one of the people, 
the money was the people’s money, and 
it would be monstrous to convict a man 
of stealing what was his own; and the 
jury, being of the same mind, acquitted 
the thief. 

A barrister retained to defend an unhappy 
man charged with purloining a duck, found 
himself embarrassed in consequence of the 
rogue having exercised his invention over- 
freely, and having volunteered several ex- 
planations of the matter. First, he said he 
did not steal the duck, —he had found it; 
then he said somebody had given him the 
duck ; then that his dog had picked it up; 
and lastly, that.a malicious policeman had 
put the duck in his pocket unknown to him. 
Putting the case to the jury, his counsel left 
the gentlemen to take their choice, saying: 
“My unfortunate client has told half a dozen 
different stories as to how he became pos- 
sessed of the duck. I don’t ask you to be- 
lieve all these stories, but I will ask you to 
take any one of them.” Which story they 
took the advocate never knew, dut the man 
got off. 

One plea, if it is a good one, is quite 
enough, and in certain cases there is none 
so good as infancy. The law is very tender 
of “infants,” going great lengths to protect 
them against themselves. A woman was 
arrested in Presburg, Hungary, for receiving 
stolen goods. She was by birth a Jewess; 
but six months previous to her detection * 
had been baptized into the Roman Catho- 
lic Church. When put upon her trial she 
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pleaded that she was an infant, and could | tism,—and after serious cogitation, the 
not therefore be held answerable for what | tribunal decided the defence a good one; 
she had done, — the date of birth in Hun- | and that she, a woman of forty, was legally 
gary running according to the date of bap- | but six months old. 





A COURT-ROOM REVERY. 
By “ Amicus CurRI&.” 


S unto the fire the back stick, 
So the judge is to the trial 

When forensic strife is kindled: 
Passive ; slow to burn; in duty 
To the front he keeps the’ firebrands, — 
Keeps the tindery, flaming lawyers. 
But, of kindred stuff and nature, 
Well aglow and sympathetic, 
In their blaze and heat he revels. 
Nay, not all their heat avoiding, 
Oft he chars and stews and sputters, 
Wishing he were in the hottest ; 
And when poor sticks and when crooked 
Fitful burn and smudge and sizzle, 
And obscure and clog the burning 
With their smoke, to blind the jury 
And put out the ends of justice ; 
And when plaintiff and defendant 
Are at length consumed to ashes, 
And the jury in the embers 
Rakes, and finds which was the straightest, — 
Then the back-stick, tough and lasting, 
Always glowing, never burning, 
Has another set of lawyers 
Put before him, sets them going, 
And another “case” is opened; 
And so burns and shines unceasing, 
Human Law, thy fateful altar. 
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LEGAL INCIDENTS. 


III. 
SAVED BY A PICTURE. 


By J. W. Donovan. 


NE hot day in July, 1860, a herdsman 
was driving a lot of cattle to a new 
ranch near Helena, Texas. It was hot, and 
he drove part way at night. 
other herd the cattle became mixed. The 
next day about noon a dozen or so Texas 
Rangers overtook the herdsman and de- 
manded their cattle, which they said were 
stolen. They were a rough lot of men, with 
long hair, slouch hats, and covered all over 
with belts, pistols, and bowie-knives. The 
herdsman was alarmed. It was before the 
day of law and court-houses in that region, 
and he knew that he had better shoot five 
men than kill a mule worth $5. He felt the 
responsibility and offered to explain, but 
they told him to cut his story short. He 
offered to turn over the cattle not his own; 
but they laughed at that, and said they 
generally took the whole herd and hung the 
thief, to serve as a warning to others in like 
cases. 

They consulted apart a few moments, and 
said, ‘‘We’ve made up our minds to give 
you ten minutes to explain yourself; so you 
can begin.” The poor fellow was completely 
overcome. He looked at the men, turned 
pale, and commenced. “How many of you 
men have wives?” Four or five nodded. 
‘‘How many have children?” They nod- 
ded again. “Then you will know what I 
mean, and I’ll talk to you. I never stole 
any cattle. I came here. three years ago. 
I am from New Hampshire; I failed there 
in the panic of ’57. I have been saving ; 
I have paid part of my debts; here are the 
receipts [and he unfolded a lot of them]. 
My friends live East, for I go from place to 


In passing an- . 





place and have no home here. I have lived 
on hard fare; I have slept out on the ground. 
I am a hard-looking customer, but this is a 
hard country; these clothes are rough, but I 
am honest. Days seem like months to me, 
and months like years. I expect to sell out 
and go home in November for Thanksgiv- 
ing. You know, married men, if it was not 
for those letters from home [here he pulled 
out his wife’s letters], I should give up; but 
I must get out of debt and live some way, 
men. I can’t say no more, but if you must 
kill me for what I’m innocent of, send these 
home. Here are the receipts, my wife’s let- 
ters; here’s my testament that my mother 
gave ; here’s my little girl’s picture, — God 
bless her! [and he kissed it tenderly]. Now, 
men, send these home — and can’t you 
send half what the cattle come to? My 
family will need it so much more when 
I’m gone.” 

“Hold on now! Stop right thar!” said a 
rough ranger. “ Not another word! I say, 
fellers, such men don’t steal! You can go 
free. Give us your hand, old boy! That 
picture and them letters did the diésness. 
But you’re lucky, mind ye.” 

“T’ll do better un that,” said a rough 
ranger with a big bowie-knife in his hand. 
“T say, boys, let’s duy his cattle and let 
him go home now!” 

They did ; and when the money was count- 
ed the herdsman was too weak to stand. 
The sudden change unnerved him completely. 
An hour later he left on horseback for a near 
stage-route; and when he left the rangers 
shook hands with him, cheered, and looked 
the happiest lot of men ever seen. 
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CAUSES CELEBRES. 


XV. 
LESNIER. 


[1848-1855.] 


ISTEN to a story very simple and very 
commonplace at its commencement, — 
the story of a crime inspired by cupidity. 
The guilty one is convicted upon indispu- 
table evidence, and punished ; nothing un- 
usual in all this, and if that were all, it would 
hardly be worth the recital. But suddenly 
the scene changes; the drama increases in 
interest, and transforms itself into a poem 
of indescribable sufferings, enlisting the sym- 
pathies of all humanity. Reason and con- 
science stand aghast at this astonishing coup 
de thédtre ; and the last words of this impres- 
sive drama resound solemn and terrible, as a 
warning to all those who are called upon to 
judge their fellowman. 


On the night of the 15th of November, 
1847, as M. Drauhaut, tradesman of the 
bourg of Fieu, in the department of Gironde, 
was about to retire to his bed, he saw 


a bright light on the horizon. Every one 
in the house, except himself, was asleep. 
Drauhaut at once cried, “Fire!” and hastily 
dressed himself. In a few moments the 
other members of the household were aroused, 
and, half dressed, all ran in the direction of 
the blaze. 

“Tt is at Petit-Massé,” said young Drau- 
haut, the tradesman’s son ; “ there is nothing 
there but the cottage of Father Gay. It is 
certainly old Gay’s house that is on fire.” 

The party presently arrived at the pine- 
woods surrounding the humble dwelling, 
that stood upon a little plateau. The house 
itself, built of rough pine-logs, although cov- 
ered with firebrands, was not yet burning; 
but a small outbuilding was all in flames, 
and threatened momentary destruction to 
the dwelling. 

Pélerin, a young mason who had accom- 





panied the Drauhauts, rapped loudly upon 
the wall of the house at a point correspond- 
ing to the position of old Gay’s bed, in 
order to awaken the aged man if by chance 
he was still asleep. At the same time the 
others went around the building, and discov- 
ered that the door and the windows were 
wide open. Young Drauhaut rushed into 
the house, and as he entered, he stumbled 
over some obstacle which barred his pas- 
sage. Drawing back, he looked in through 
the window, and saw the body of old Gay 
lying upon the floor, his feet extended 
toward the door. Various dishes were scat- 
tered on the floor about him, and it was evi- 
dent that the old man had fallen just as he 
was beginning his supper. He must have 
struck his head heavily in falling, for on 
examination they found a large wound be- 
hind the ears, and a handkerchief upon 
which the head rested was covered with 
blood. 

Raising the body tenderly, they bore it 
from the building, and laid it on the grass 
beneath thetrees. All their efforts to restore 
life were fruitless. The old man was dead. 
The house was now on fire, but the party 
succeeded in extinguishing the flames. 

Old Gay was not a native of that part of 
the country. A poor farmer, he had come 
some years before from Haute-Loire. He 
was seventy-two years old ; he lived alone, 
sick and infirm, subsisting upon the products 
of his little patch of land. 

On the morning of the 16th, M. Viault, the 
juge de paix of Coutras, was summoned to 
investigate the cause of this death. The 
magistrate and a physician, Dr. Soulé, who 
accompanied him, at once saw that a crime 
had been committed. 

An examination of the wound and an in- 
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spection of the handkerchief lying upon the 
floor of the cottage satisfied them that the 
blood upon the latter did not correspond 
with the form of the wound. The old 
man then, it was evident, did not have this 
handkerchief upon his head when he was 
struck. There was no blood upon the vic- 
tim’s hands, but on the woodwork of the 
bed they found the imprint of a bloody hand; 
it could not have been made by the old man 
himself. Besides this, the juge de paix 
found a small hoe, a pruning-knife, and a 
chair, upon all of which were red spots which 
appeared to be human blood. 

There was no fire upon the hearth, and no 
evidence that there had been any light in 
the chamber. There were no signs of any 
struggle having taken place, and there were 
no traces of blood at the spot where the 
body was found. It was not there, then, 
that he had been struck down. 

M. Viault at first thought that the wound 
had been made by some sharp instrument; 
but on making an autopsy the next day, in 
the presence of the juge d’instruction of Li- 
bourne and the procureur du roi, the doctors 
discovered that the weapon used must prob- 
ably have been a hammer, and they reported 
that death had been caused by a powerful 
blow with a blunt instrument. They also 
added that the crime had been committed 
in some place other than where the body was 
found. The probabilities therefore were that 
after the commission of the deed the vic- 
tim had been carried by the murderer 
to the entrance of the house, and there 
placed in such a manner as to give the im- 
pression that the old man had died from an 
attack of apoplexy. 

On raking over the burned debris several 
hoops and staves were found, which had ap- 
parently belonged to a small cask. The 
ground in this place also smelled strongly of 
wine. The neighbors stated that they knew 
that old Gay possessed three or four casks 
of wine. A robbery had perhaps been the 
motive for the murder and the firing of the 
building. 

17 








Here then was a clew, — a very feeble and 
uncertain one, it is true, but still something 
to work upon. The interest for committing 
a crime which ordinarily directs the suspi- 
cions of Justice to some person or persons, 
it was difficult to find in this case. Gay pos- 
sessed nothing but this miserable patch of 
land, and a little wine. He had no relatives, 
no friends, and no enemies. 

Public rumor, however, fixed upon a man 
in the vicinity to whom this death might 
prove of some slight advantage. The old 
man had recently sold his small property to 
a schoolmaster in the place, for an annuity of 
six francs and seventy-five centimes a month 
during his life, he to retain possession of the 
premises until his death. The deed of sale 
had been signed on the Ist of the preced- 
ing September. Slight as was this interest, 
the attention of Justice was naturally directed 
toward the schoolmaster. 

This man was named Jean-Francois Dieu- 
donné Lesnier. He was born at Charna- 
delle, in the canton of Coutras. His father 
had been the possessor of a considerable for- 
tune, which he afterward lost through an 
unfortunate lawsuit. Finding himself with- 
out money, young Lesnier, who had received 
an excellent education, devoted himself to 
teaching, and on the 3d of November, 1843, 
went to Fieu, where he took charge of a 
small school. In four years he had more 
than doubled the number of his pupils. 

In the month of July, 1847, Lesnier, who 
was unmarried and who lived with his father, 
his mother, and a sister, wishing to identify 
himself still more closely with the village, 
and with a thought for the future, bought 
the little estate of old Gay, for which he 
was to pay an annuity, as already stated. 

Such was the man singled out for the sus- 
picions of Justice, as having an interest — 
a small one it is true —in the death of Gay. 
No other person, so far as known, could 
have received any benefit from his death. 

The conduct of Lesnier on the night of 
the fire did not appear suspicious. He, with 
others, had run to the scene of the confla- 
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gration. He had assisted in removing the 
furniture, and in a kneading-trough had 
found the small sum of nine francs and 
eighty centimes, which he had turned over 
- to the juge de paix. It was he who first 
suggested the idea that a robbery might have 
been committed; and he informed one of the 
gendarmes that at the time of his death 
the old man possessed four casks and two 
half-casks of wine. 

While the authorities were endeavoring to 
account for the disappearance of the wine 
and the casks, they discovered in the woods, 
a short distance from the house, tracks made 
by the wheels of a cart. Upon repairing to 
the place indicated, the juge d’instruction, 
M. David, found that these tracks were old 
ones, and could not have been made by a 
vehicle used to carry away the goods after 
the murder. 

The private life of Lesnier, as is usual in 
such cases, was carefully investigated. They 
found nothing in it absolutely criminal ; but 
it was ascertained that his relations with the 
wife of an innkeeper of Fieu, a man named 
Lespagne, had been of so intimate a nature 
that her husband had driven her from his 
house. The mayor of Fieu, on being ques- 
tioned as to the character of the school- 
master, represented him as being heavily in 
debt ; he owed two hundred francs to one 
man and one hundred francs to another. 

At the same time the magistrates learned 
of some singular expressions which had fallen 
from the lips of Lesnier, and which indi- 
cated that he had entertained the idea that 
he should not be troubled with paying the 
annuity for a much longer period. But, 
after all, this idea was easily to be accounted 
for, taking into consideration the advanced 
age of Gay. It was, undoubtedly, an indis- 
creet utterance on the part of Lesnier, but 
from such an expression to the commission 
of a crime was a long step. 

A statement wholly voluntary and carry- 
ing great weight from the character of the 
witness, was that of M. Joseph Delmas, curé 
of the parish of Fieu ; and it was this state- 














ment which first drew the suspicions of the 
authorities upon Lesnier. 

This witness testified that Gay had com- 
plained bitterly to him of Lesnier’s conduct 
toward him, and that upon speaking to 
Lesnier of his treatment of the old man, the 
latter had received the suggestions of the 
curé with a very bad grace. He also stated 
that since the tragedy Lesnier had appeared 
very uneasy, and had acted in a suspicious 
manner. The force of this evidence of the 
curé was, however, weakened by the admis- 
sion on his part that he had had trouble with 
Lesnier concerning some money matters. 

This statement, as we have said, contrib- 
uted greatly to fixing suspicions upon Les- 
nier. Justice, however, refused to act upon 
mere suspicions which had apparently so 
little foundation, when a new occurrence 
swept away all uncertainty. 

On Sunday, the 21st of November, six 
days after the commission of the crime, 
about half-past six o’clock in the evening, a 
man, frightened, trembling in every limb, and 
unable to speak, his garments in great dis- 
order, rushed into the house of the Teurlays, 
who lived in a place called Casse-Galoche. 
On entering, the man (Daignaud by name) 
sank into a chair. When he finally suffi- 
ciently recovered himself to be able to speak, 
he said that he had been stopped in the woods 
by two men who attempted to rob him. He 
had, with the greatest difficulty, escaped 
from their hands, after striking one of them 
with an umbrella. 

The next day Daignaud made a similar 
declaration to the mayor ; he swore that one 
of his assailants wore a blue vest and panta- 
loons, and a hat without a visor. The other, 
who was concealed behind a hedge, and who 
did not approach him, was a tall man and 
wore a red vest. Daignaud would not swear 
that he recognized these two men; but he 
had his suspicions, and thought that he could 
identify them if they were presented to him. 
He told the same story to the brigadier of 
gendarmes, but this time he added that he 
had recognized the men as the Lesniers, 
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father and son; he had not only recognized 
them, but he had spoken tothem. As to 
the father, he could not swear positively, but 
he was sure as to the son. 

Such a revelation, falling like a thunder- 
bolt upon the heads of two men already 
objects of suspicion, left no room for hesi- 
tation or doubt. Daignaud, a poor devil, 
a simple peasant, who could have no possible 
interest in accusing these men, accused them 
in a most positive manner. If they had 
attempted this crime, was it not more than 
probable that they were the authors of the 
other? Justice did not hesitate, and father 
and son were at once arrested. 

On the 6th of December a search was 
made by the authorities in the Lesniers’ 
house. There they discovered a waistcoat 
and a cotton shirt, both of which had sus- 
picious-looking spots upon them which 
closely resembled human blood. In the 
cellar were found four casks of wine, but a 
cooper who had repaired the casks belonging 
~ to old Gay only a short time before, declared 
that these casks had never passed through 
his hands. 

Although the Lesniers had been arrested, 
there was still really nothing tangible as yet 
discovered to connect them with the murder 
of old Gay, and the magistrates were greatly 
relieved in their minds when the probabil- 
ities at last resolved themselves into absolute 
certainty. A demonstration of the guilt of 
these two men was offered to the perplexed 
officials, A woman furnished it; and this 
woman was no other than the wife of Les- 
pagne, Marie Cessac, with whom, as we have 
already stated, Lesnier had been on very 
intimate terms. 

On the 28th of December the mayor of 
Fieu called on the juge de paix of Coutras, 
and informed him that Marie Cessac had 
made the following confession to him : — 

“ About a year since I unfortunately made 
the acquaintance of young M. Lesnier. I 
say unfortunately, for it was he who by his 
suggestions, his counsels, and his threats, 
finally occasioned a separation between my 





husband and myself, — a separation which I 
bitterly regret. M. Lesnier, always advising 
me treacherously, ordered me to preserve an 
absolute silence regarding himself. If I did 
not, he said that I should repent it. As 
he always carried a pistol, I was in great 
fear... . From that time, by his menaces, 
he kept me completely under his power.” 

Coming to the matter of the murder of 
old Gay, Marie Cessac stated: “ After the 
fire M. Lesnier met me in the street and 
joined me. He made me a present of a 
piece of cloth, telling me that if I was sum 
moned as a witness to be sure not to men- 
tion his name.” She said, further, that on 
the night of the fire she had seen Lesnier go 
out from his house, cross a field, and take a 
little path which led to Petit-Massé. He was 
walking very rapidly. 

What was most remarkable in this explicit 
statement was, first, that it was entirely vol- 
untary; then, that although Marie Cessac 
had been questioned before with the other 
witnesses by the juge d’instruction of Li- 
bourne, she had then stated nothing worthy 
of attention. In regard to this last singu- 
larity she said: “I forgot all these different 
facts when I was at Libourne, but when they 
came to my mind I thought it best to make 
them known.” 

On the 4th of January, 1848, Marie Ces- 
sac again appeared voluntarily before the 
juge de paix of Coutras. She wished to 
add to her former statement. She said that 
three days after the fire Lesnier approached 
her during recess ; he appeared disturbed. 
“What is the matter with you?” she asked. 
“Oh, I have passed several bad nights,” he 
replied, “but last night was better. I have 
been much worried because I feared that 
they might make a search for old Gay’s 
wine, but I think they have now given it 
up, and I begin to be less uneasy.” 

Four or five days before the fire, she 
stated, Lesnier said to her, “ You shall 
come and stay with my father and his 
family at Petit-Massé, I am going to re- 
build the house.” “And old Gay, where 
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will he go?” “Oh! Gay will not be alive 
in a week.” 

The day after the death of old Gay she 
saw Lesnier wearing shoes stained with 
blood. On the 22d of November, the day 
that Daignaud claimed to have been stopped 
in the woods, Lesnier complained to her 
that he had received a blow on his side 
from which he suffered severely. 

There was in this last statement a perfect 
agreement with the story of Daignaud, who 
said that in defending himself he struck one 
of his assailants with an umbrella. 

Acting upon these statements which sup- 
ported the declarations of so many of the 
witnesses as to the crimjnal hopes and the 
violent character of Lesnier, the authorities 
accumulated a mass of overwhelming proba- 
bilities against him. 

By a decree dated the 24th of May, 1848, 
the accused were sent before the Court of 
Assizes of the Gironde ; and the 30th of June 
the father and son appeared before that tri- 
bunal, accused of robbery, arson, and murder. 
The principal witnesses for the prosecution 
were, of course, Daignaud and Marie Ces- 
sac. The former repeated the story he had 
previously told, and positively identified the 
son as one of his assailants, but could not 
swear as to the father. Marie Cessac ap- 
peared extremely nervous and ill at ease, 
and gave her testimony in an incoherent 
and disconnected manner. It was neces- 
sary to read to her the statements previ- 
ously made by her, and she then reiterated 
and persisted in these declarations. Les- 
nier, the son, carefully followed every state- 
ment, and closely watched every movement 
made by her. She carefully avoided meeting 
his eyes. 

After a short deliberation, the jury brought 
in a verdict acquitting the father and finding 
the son guilty of arson and murder, with ex- 
tenuating circumstances. In conformity to 
this verdict the father was discharged, and 
young Lesnier was condemned to hard labor 
for life. 

On hearing this sentence pronounced, the 





father approached his son, who was com- 
pletely overcome. With tears streaming 
from his eyes, he grasped his boy’s hand 
and said in a loud, ringing voice, “ Go, my 
son ! your father still believes you innocent!” 

This is the drama promised to the reader. 
Who has not seen many a similar one in the 
Court of Assizes? A vulgar, ignoble crime, 
inspired by the basest of motives, demon- 
strated by the strongest evidence; a guilty 
man justly punished! Ah, no! All this has 
been only an error and a lie. This con- 
demned man is not guilty ; all this denounc- 
ing evidence is a horrible imposture ; these 
numerous and overwhelming proofs are illu- 
sions of justice, the odious artifices of the 
real criminal. 

When the father heard the terrible sen- 
tence pronounced upon his son, his cry, 
“ Your father still believes you innocent!” 
was not a mere formal expression of con- 
solation. In his heart he took a solemn 
oath to rescue his son from this unmerited 
punishment, and to rehabilitate him in the 
eyes of all; to unmask the true guilty one. 
We shall see how he kept this oath. 

The condemned man remained alone. 
The first night he slept calmly, but his 
awakening was terrible. The iniquity of 
his sentence raised in him transports of rage. 
He struck the walls of his cell with his 
clinched fists; he cursed the lying wit- 
nesses, he cursed his judges. For several 
days his life was only a succession of blind 
ragings and complete prostrations. He felt 
that he was becoming mad. 

One day his father obtained permission to 
visit him, and this interview did him good. 
“TI promise you,” said the old man, sol- 
emnly, “that as long as a drop of blood re- 
mains in my old veins, I wiil never rest until 
I have found the murderers of old Gay.” 

On the 3d of July, 1848, Lesnier wrote 
to his father: — 


** Do not torment yourself further. My greatest 
sorrow is on account of your grief; but I implore 
you, I entreat you, never to blush before men on 
account of the condemnation of yourson. I am 
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innocent, you know it; my hands have never 
been steeped in the blood of my fellowman. I 
am the victim of a conspiracy which has been 
formed against us, and that wretched woman who 
testified falsely wished to save the guilty ones. I 
have no remorse; my conscience does not re- 
proach me. I have committed many sins, but I 
have never been guilty of a crime. Oh, no, my 
father! no, a thousand times no! You alone be- 
lieve in me, you alone know that your son is 
worthy of your name! Ah! I am content, now 
that you are free. I rejoice that you are with my 
mother to console her. . .. We must put our 
trust in God. Remorse will pursue the guilty 
ones everywhere ; they will finally be obliged to 
denounce themselves. I shall bear with courage 
this cross which God has placed upon me.” 


Lesnier appealed from his sentence. His 
defender hoped and endeavored to inspire 
hope in his client; but the appeal was re- 
jected, and on the 26th of January, 1849, 
Lesnier was taken to the galleys at Roche- 
fort. There, by his modest demeanor and 
his uncomplaining, patient ways, he soon 
won the esteem of the officers, who allowed 
him every possible privilege. 

There was at Rochefort, as at all the other 
galleys, a secret society, whose decrees some- 
times stained with blood this hell of expiation. 
In an obscure corner, far from the eyes of 
the guards, the prisoners held their sinister 
meetings, in which, parodying the sacred 
forms of justice, the most hardened of the 
convicts in their turn judged the condemned. 
All the new-comers had to appear before 
this strange tribunal. Lesnier was obliged 
to submit to this secret jurisdiction ; he had 
to explain his presence in the galleys, and 
relate his story. A strange thing happened to 
him, — one that rarely occurred in this mock 
court. These veterans in crime believed in 
his protestations of innocence ; they revised 
the trial of Lesnier in their own manner, and 
proclaimed him innocent. 

Is there in extreme perversity, as in the 
most absolute purity, a clear and infallible 
discernment of virtue ? 

While Lesnier’s rehabilitation commenced 





in the galleys, his father did not for an in- 
stant relax his exertions. He was constantly 
on the move, from Fieu to Libourne, from 
Libourne to Bordeaux. 

In 1852 Lesnier was removed from Roche- 
fort to Brest, the galleys at the former place 
having been abandoned. In 1854, wishing 
to terminate his life as a galley slave and to 
put an end tothe useless endeavors of his 
father, he requested to be sent with the first 
shipment of convicts to Cayenne. His re- 
quest was granted, and his departure fixed 
for the 5th of July. 

The father was thinking of quitting France 
himself, and joining in America the son 
whom he could not save, when suddenly a 
ray of hope gladdened his heart. 

A new Procureur Impérial had been ap- 
pointed at Libourne, a magistrate who was 
free from all local influences. He was a 
young man, warm-hearted and possessed of 
great intelligence. His name was Charan- 
deau. The father brought him all the notes 
of the former trial that he had been able to 
acquire ; and Gergerés, who had defended the 
son, also went to him to express his firm con- 
viction of the innocence of the young man. It 
was a serious thing for a magistrate to throw 
doubt upon a judgment already rendered by 
making a new investigation. It was easy, 
however, to see, upon a careful review of the 
evidence that the pretended attack on Dai- 
gnaud was a mere invention; the denuncia- 
tions of the woman Cessac also appeared, to 
say the least, suspicious ; but if Lesnier were 
not really guilty, how would it be possible to 
lay their hands upon the true murderer? If 
by misdirected zeal they failed in this affair, 
it would be very compromising for the young 
magistrate. His whole future depended upon 
the result of this stroke of audacity. He did 
not shrink, however, from what he believed 
to be his duty. 

It was with the greatest care and most 
consummate prudence that M. Charandeau 
began his investigations. It would not do to 
frighten the guilty ones, nor to awaken the 
suspicions of those interested in maintain- 
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ing the error. The commissary of police of 
Coutras, M. Nadal, was charged with verify- 
ing, quietly, the statements made by the 
older Lesnier. This skilful officer for five 
' months secretly collected evidence, until it 
seemed to him that any further proceedings 
would put the guilty to flight. It was then 
the 16th of August, 1854. M. Charandeau 
decided to make a sudden and unexpected 
examination of the entire commune. 

For four days and four nights, accom- 
panied by the brigade of Saint-Medard, 
which at the first moment had isolated and 
carefully watched the principal witnesses, 
he interrogated the inhabitants, who were 
taken by surprise and utterly unprepared 
for this brusque visitation. 

One of the witnesses heard by him, one 
Milon, proved an a/idz for old Lesnier at the 
time of the attack on Daignaud, and showed 
that this pretended attack was a wicked lie. 

This Frangois Milon stated to the magis- 
trate that when Daignaud and he had been 
called to testify before the Court of Assizes, 
being together in the witness-room Daignaud 
said to him: “Is it true that you saw old 
Lesnier in the evening at the hour I was 
attacked on the road?” “I saw him, and 
not only saw him taking supper with his 
wife, but he invited me to sup with them.” 
“Well,” replied Daignaud, “there is no need 
of your saying anything about it; I will say 
that I recognized the son, and not the father.” 

Another witness had heard this conversa- 
tion, and repeated it in almost the same 
words. 

Louis Gauthier swore that a few days be 
fore the judgment, having had occasion to 
talk to Daignaud concerning the affair, he 
said to him: “ How could the Lesniers have 
attacked you on the 21st of November at 
about seven o'clock, when at that hour the 
father was supping at home and the son was 
at the house of Catherineau?” Daignaud 
appeared embarassed at the question, and 
replied in a pensive tone, “ Do you believe 
it?” After an instant’s reflection, he said: 
“Well! when one has said a thing he must 





stick to it.” Then making a gesture as if 
counting money, he let escape these words, 
more significant than the gesture: ‘ That 
drives me to do it.” Perceiving that this 
statement astonished Gauthier, “ Ah!” said 
he, “do not mention it to any one; this is be- 
tween ourselves, and if you speak of it I 
will make you suffer for it.” 

Daignaud himself was then interrogated. 
The magistrate called his attention to the 
contradictory statements he had made since 
his first account of the affair, —at one time 
he had said that he did not recognize his 
assailants ; at another time that he recognized 
both the Lesniers, and again that he recog- 
nized the son only. The magistrate con- 
fronted him with the witnesses who accused 
him of lying; Daignaud persisted for two 
days in saying that he had told the truth. 
On the third day he began to stammer and 
hesitate ; finally the truth came out, and he 
confessed that all that he had said at the trial 
was a lie. 

Relieved by this confession, Daignaud 
stated that a few days after the death of Gay, 
Pierre Lespagne, to whom he owed fifteen 
francs for bread, asked him to accuse young 
Lesnier of having committed the murder. 
He refused to do so. ‘“ At least,” said Les- 
pagne to him, “you must pretend that the 
Lesniers have attempted to rob you. If you 
do not, I will sue you for what you owe me, 
and will have your furniture sold.” 

Frightened by this menace, Daignaud 
played this infamous part. Having once 
lied, he was obliged to stick to his story. 

Fortified by this discovery, M. Charan- 
deau turned his attention to Marie Cessac, 
the wife of Lespagne. It was evident that 
there had been lying on her part, and it was 
necessary to make her confess and state 
who had instigated her. 

To her also the magistrate first-pointed out 
strange differences in her several statements. 

Marie Cessac was at first as obstinate as 
Daignaud; then, like him, she confessed. 
She was confronted by various witnesses to 
her infamy, hunted up by the courageous 
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persistency of Lesnier, the father, who as- 
sisted the magistrate with his whole soul. 

One Lavaud stated that three or four 
days after the death of Gay, the wife of 
Lespagne had said, in speaking of young Les- 
nier: ‘Oh, mon Dieu! this poor man will 
be accused, but it was not he who killed 
him.” 

A woman named Sarrazin went still further. 
Marie Cessac said to her, “ It was not Les- 
nier ; it was my husband.” 

To Etienne Gendre she said, in February, 
1854, ‘*We know who killed him, and we 
know it was not the Lesniers; but we are 
not sorry to see them out of the way.” 

What influence had caused Marie to lie? 
They naturally supposed her husband was 
the one who forced her to do so; but she 
never mentioned him. She accused of hav- 
ing suggested her statement to her a for- 
mer priest of the parish of Fieu, who had a 
deep hatred for young Lesnier. He had 
obliged her to yield by threats and menaces, 
and had given her money. This priest had 
been dead for some time. 

This story appeared highly improbable. 
The instigator of this lie, the suborner of 
Daignaud, and the assassin of old Gay must, 
in the opinion of the magistrate, have been 
one and the same person. 

A new witness, one Coculet, declared to 
the magistrate that one day he had acciden- 
tally overheard a dispute between Lespagne 
and his wife. Pierre said to Marie, “ You 
will do with him as you did with Lesnier ; 
you will send him to the galleys.” “ Villain,” 
replied the wife, ‘‘ which one of us is it who is 
the cause of Lesnier’s being in the galleys?” 

The guilt of Lespagne was not slow in 
being demonstrated by numerous proofs and 
trustworthy witnesses. 

The mother.of Malefille, a godson of Les- 
pagne who had died some months before, 
stated that some days after the murder, see- 
ing her son sad and distracted, she ques- 
tioned him. “Oh,” said he, “I am very 
unhappy; I know something, but I cannot 
speak of it; I promised to say nothing.” 





When Lesnier was condemned this torturing 
secret escaped Malefille ; he told his mother 
that it was a great misfortune; that Les- 
nier was innocent ; that Lespagne and Beau- 
maine, his brother-in-law, did the deed ; that 
when Lespagne went to take away some wine, 
the old man tried to prevent him, and Les- 
pagne, who had a hammer in his hand, struck 
him a blow which felled him to the ground. 

The two brothers of Malefille confirmed 
this statement. Their brother had told them 
more than once that the hammer with which 
the old man had been killed was still in the 
house of Cessac, brother-in-law of Lespagne. 
A search was made at this house, and five 
hammers were found. Each one of these 
instruments was successively presented to 
Lespagne. To four of them he said: “ That 
is not the one.” At the sight of the fifth 
his features contracted, and with a quick 
movement he turned aside his head. He hes- 
itated an instant, and then suddenly cried: 
“Jt was not with a hammer that I killed 
him!” 

This involuntary confession settled the 
matter. From that moment Lespagne was 
recognized as the murderer of Gay; but he 
pretended to have been only an innocent 
cause of this death. He went, he said, to the 
house of Gay on the 15th of November, 
about six o’clock in the evening,— a singular 
hour to choose at that time of year to visit 
such .a place! He loaded some wine upon 
his wagon ; but just as he was about to de- 
part he got into a dispute with the old man. 
He pushed Gay, who fell. Not dreaming that 
any serious result could follow this fall, he 
departed, leaving a torch burning before the 
house. He supposed Gay would come and 
take in the torch. He returned to his home, 
and did not learn until the next day of the 
events of the night. 

This investigation vindicated the Pro- 
cureur Impérial; the innocence of Lesnier 
was apparent; the false witnesses, the true 
author of the crime, were in their turn 
placed in the hands of justice. But all was 
not yet ended. It was necessary by a first 
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process to raise the question of the inno- 
cence of Lesnier and the error of his judges; 
a second process must then settle this ques- 
tion. If Lespagne, Marie Cessac, and 
Daignaud were found guilty, Lesnier would 
be obliged to appear with them before a new 
jury who would choose from among these 
condemned all recognized by the law as 
guilty of the same crime,— necessary for- 
malities, but very trying to an innocent man. 

Lesnier, however, was resigned to quitting 
France. He did not share the hopes of his 
father. The order for his departure arrived 
the 1st of July, 1854; but his father had 
asked for and obtained a delay. Many let- 
ters came from Fieu, which showed him the 
gradual transformation of hope into cer- 
tainty, and the 23d of August his father 
arrived at the galleys at Brest. “They are 
arrested, they have confessed!” These were 
his first words to his son. Young Lesnier 
staggered and fell back pale as death. “ Ah! 
now I shall die happy,” he cried. He wept; 
he saw nothing, he could think of nothing, 
but repeated mechanically, “I shall die 
happy.” 

The 25th a despatch arrived from Paris ; 
the shackles of Lesnier were broken. Ex- 
cess of joy produced upon him the same 
effect as despair; a fierce fever seized him, 
and he presently became delirious. A single 
idea occupied his troubled brain, and his lips 
murmured unceasingly, “Oh, what , hap- 
piness! Think of it! But I have suffered 
much !” 

On the 27th he was able to depart. The 
journey was a painful one to him. He was 
under an escort of gendarmes, and an inno- 
cent man as he was now acknowledged to be, 
he was forced to sleep in twenty-five prisons 
before reaching his destination. He arrived 
at Libourne on the 25th of September. 

A night passed at Libourne refreshed him, 
and he was able to collect his scattered ideas. 
He wrote to M. Charandeau a grateful, touch- 
ing letter. 





His sojourn in the prison where he was 
obliged to remain until the formalities of the 
law could be complied with, was sweetened 
by the visits of his father and his former 
friends, and by long interviews with M. 
Gergerés. 

On the 25th of March, 1855, the trial of 
the Lespagnes and Daignaud commenced 
before the Court of Assizes of the Gironde. 
The trial was quickly disposed of, and the 
jury rendered a verdict finding Lespagne 
guilty of murder, and Marie Cessac and 
Daignaud guilty of perjury, with extenuating 
circumstances in favor of all three. The 
court then sentenced each of the accused to 
twenty years at hard labor. 

The next day, the almoner of prisons, the 
Abbé Parenteau, called upon Lesnier and 
congratulated him upon the verdict which 
proved his innocence, and added some re- 
marks upon the sentence of the accused. 
“Mon Dieu!” replied Lesnier, “I assure 
you, Monsieur, if they had been sentenced to 
but six months’ imprisonment, I should be 
content. It is enough for me that I am rec- 
ognized as innocent.” 

On the 25th of June, 1855, before the 
Court of Assizes of Haute-Garonne, the 
second trial necessary for the complete re- 
habilitation of Lesnier took place. Lesnier 
was there acquitted by the jury, and once 
again restored to the liberty of which he 
had been so long unjustiy deprived. Pierre 
Lespagne was sentenced by this tribunal to 
hard labor for life. 

After his liberation Lesnier received one 
or two appointments under the government, 
but his long confinement and terrible suffer- 
ings had broken him down physically as well 
as mentally. He died at Carcassonne on 
the 22d of December, 1858, at the age of 
thirty-five. The worthy magistrate who from 
the wreck of this life had saved at least its 
honor, was with him in his dying moments, 
and when all was over, tenderly closed his 
eyes, , 
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CORRESPONDENT favors us with the 
following communication : — 


Editor of the “Green Bag” : 

Having just attained the dignity of a subscriber to 
the “ Green Bag,” I have been attempting to remedy 
the defects of my education by reading the back 
numbers. I have just read an anecdote on page 455 
of Vol. I. about choses in action. The joke lies in 
the legal gentleman’s definition of that species of 
property, to the effect that you might have several 
rights of action, and might choose which action you 
would take! 

This is very good, if true. I have a story about 
choses in action, which I will vouch for the truth of. 

Somewhere in the seventies I was one of the ex- 
aminers of students for admission to the bar of the 
New York Supreme Court. I asked a student if he 
could tell me what a chose in action was. He hesi- 
tated, and evidently was embarrassed to find fitting 
words to express himself. By way of aiding him, I 
suggested that if he could not frame a definition he 
could name an example. He smiled, and said of 
course he could, —that there were many things which 
could be so described; the most prominent then in 
his mind was a horse. 

While this was quite satisfactory to me, I regret to 
say that my associates conceived a prejudice against 
the young man which resulted in his failure. He was 
afterwards admitted, however, and I actually heard 
him at Circuit trying a case about a chose in action, 
—to wit, an action for damages for being knocked 
down by a runaway horse. I winked at him, and 
suggested that the particular chose in question had 
been too much in action. 

At the same examination the deputy clerk of the 
court was examined for admission. His examination 
felltome. “Mr. Edmunds,” said I, “what is a civil 
action?” 

He looked blank dismay; but he adopted a confi- 
dential air, and said quietly, “I am not good at defi- 
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nition, but if you will permit me, I will give you an 
example of what I consider a civil action.” 

“Do so, sir,” I said sternly. 

He answered promptly, “If, after the Board ad- 
journs, you should ask the examiners to supper, and 
invite the deputy clerk to make one of the party, I 
should consider that a very civil action.” 





From Chicago comes the following letter, 
which treats of a subject of no little interest to the 
profession : — 


To the Editor of the “ Green Bag”: 

A good classification of a nation’s law is valuable, 
as it not only helps a student to acquire a knowledge 
of the law, but aids judges and counsel to keep the law 
in mind and to apply it intelligently, much as merid- 
ians of longitude and parallels of latitude give one 
a mastery of geography which is impossible without 
them. Until some years after Austin’s time this 
truth was not perceived by many American and Eng- 
lish lawyers, and text-writers are not yet agreed upon 
any fundamental classification. Such a classification 
should evidently cover the whole ground, and should 
not contain cross-divisions; that is, the divisions 
should not overlap. I venture to suggest such a 
classification, which may at least attract attention 
through your columns to this important subject. 

‘A nation’s law may be conveniently grouped under 
nine great heads, as follows: 1. STRUCTURAL LAw, 
which relates to the organization or structure of the 
government; which fixes the number and name of 
legislative, executive, and judicial offices and boards, 
and of territorial and other public corporations ; which 
prescribes how such offices, boards, and corporations 
shall be created and destroyed, filled and vacated, 
and which prescribes their rights, powers, duties, 
and liabilities. 2. PusLtic Law, which relates to 
the nghts of the State against a person and to the 
rights of a person against the State. It includes 
criminal law and criminal procedure under its first 
branch, and the rights of a citizen to participate in 
the government by means of the elective franchise 
under its second branch, but it is not confined to 
these subjects. 3. GENERAL PRIVATE LAw, which 
includes all primary rights of one private person 
against another private person, not included in the 
subsequent heads, — Property, Contracts, and Status. 
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It includes a man’s rights 2% vem over his own body, 
life,and reputation. 4. PROPERTY ; that is,a person’s 
rights of dominion over land and movables, includ- 
ing fixtures and animals, and also including patent- 
rights and copyrights and their like, which may be 
described as rights of dominion over indeterminate 
objects. All primary property rights are rights iz 
rem as distinguished from rights im personam. 
5. CONTRACTS; that is, the rights of one person 
against another arising from voluntary agreement. 
6. STaTusS; that is, the law governing exceptional 
classes of persons, as infants and lunatics. 7. PRO- 
CEDURE; that is, such matters relating to the en- 
forcement of primary rights as cannot be conveniently 
treated under the preceding heads. 8. RULES OF 
CONSTRUCTION, DEFINITIONS, and GENERAL PRIN- 
CIPLES. 9. THE LAW oF NATIONS; that is, the 
guast law governing the nation’s relations with other 
nations. 

This classification is adapted to our own country. 
In acountry in which property rights in men — that 
is, slavery, and property rights in public offices — 
exist, the classification is equally applicable, although 
the minor divisions would differ in the two countries. 

Rights are primary, z. e. given for their own sake ; 
or remedial, given in substitution for a violated 
primary right or to enforce a primary right or another 
remedial right. It is assumed that in the exposition 
of each primary right the remedial rights arising upon 
its violation will be treated, except where they may be 
more conveniently stated under the head Procedure. 
As a duty never exists without a right-holder to en- 
force it, who is either a private person or the State, 
it is unnecessary to consider duties apart from 
rights. 

The transfer of property by will and descent falls 
under the head Property. The family relations fall 
for the most part under the head Status. The vari- 
ations of law which are caused by the absence of 
persons or things from the national territory or by 
the occurrence of some transaction abroad, that is, 
the subject sometimes denominated Private Interna- 
tional Law, is broken ihto parts, and is distributed 
to all the great heads of the foregoing classification. 

RUSSELL H. CurTISs. 


LEGAL ANTIQUITIES. 


ACCORDING to ancient custom, whatever chattel 
was the immediate occasion of the death of any 
reasonable creature became forfeited to Holy 
Church, and was applied, before the Reformation, 
towards obtaining masses for the soul of the 
deceased. ; 





These forfeited articles were called Deodands, 
from Deo-dandum (to be given to God) ; and Brit- 
ton tells us, in his “ Pleas of the Crown,” that the 
intention of the forfeiture was that nothing which 
was the immediate cause of so awful an event as 
the death of a reasonable creature should seem to go 
unpunished ; but this assertion of the early lawyer 
has been much disputed, for the law allowed no 
deodand upon the death of an infant under years 
of discretion ; thus favoring the idea that the in- 
tention of these forfeitures was simply to procure 
the means of conducting a religious ceremony 
after the death, and for the benefit of the soul of 
the deceased ; for no mass or other purgation was 
necessary upon the death of an infant. 

The rules relating to deodands are not by any 
means free from obscurity, either as to their origin 
or intention. If anything without motion was the 
cause of death, only that part of it immediately 
connected with the death was forfeited; but if 
the body was actually i” motion, the whole of it 
became a deodand. 

Thus, when a man climbing into a cart at rest 
fell off the wheel and was killed, the wheel only 
was the king’s property; but when in another 
case the cart was moving at the time of the acci- 
dent, the whole of it, with its load, was forfeited. 

The golden rule about these forfeitures was, 
“whatever moves to the death is a deodand ;”’ and 
in the quaint old book called “Termes de la Ley,” 
it is thus expressed, — 


“ Whatever moved to kill the dead 
Is deodand, and forfeited.” 


The most curious illustration of this rule is to be 
found in an ancient case, where a man fell from a 
mill-wheel into the. stream, and was drowned. 
Every part of the machinery actually in motion at 
the time was declared to be a deodand ; that at 
rest, not. 





FACETIZ. 


WHILE cross-examining Dr. Warren, a New York 
counsel declared that a doctor ought to be able 
to give an opinion of a disease without making 
mistakes. 

“They make fewer mistakes than the lawyers,” 
responded the physician. 

“That’s not so,” said the counsellor ; “‘ but doc- 
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tors’ mistakes are buried six feet under ground, a 
lawyer’s are not.” 

“No,” replied Warren; “but they are some- 
times. hung as many feet above ground.” 

The advantage was with the doctor. 





Ir was on the other side, when, disputing as 
to the comparative merits of their professions, Sir 
Henry Holland said to Bobus Smith, ex-Advocate- 
General, “ You must admit that your profession 
does not make angels of men?” and the lawyer 
replied, “There you have the best of it; yours 
certainly does.” 





Jupce. You are a freeholder? 

PROSPECTIVE JURYMAN. Yes, sif. 

Jupce. Married or single? 

PROSPECTIVE JURYMAN. Married three years 
ago last month. 

Jupce. Have you formed or expressed any 
opinion ? 

PROSPECTIVE JURYMAN. Not for three years 
past. — Mew Fersey Law Fournal. 





Tue following droll incident is related as having 
taken place in one of the municipal courts of 
Boston, on the trial of a prisoner charged with 
theft, who pleaded drunkenness in extenuation. 

Court (to the policeman who was a witness). 
What did the man say when you arrested him? 

Wrrness. He said he was drunk. 

Court. I want his precise words, just as he 
uttered them. He didn’t use the pronoun ez, did 
he? He didn’t say “ He was drunk”? 

Witness. Oh, yes, he did. He said he was 
drunk ; he acknowledged the corn. 

Court (getting impatient at the witness’s stu- 
pidity). You don’t understand me at all; I want 
the words as he uttered them. Didn’t he say, 
“T was drunk”? 

Witness (deprecatingly). Oh, no, your Honor. 
He didn’t say you were drunk ; I would n’t allow 
any man to charge that upon you in my presence. 

Prosecutor. Pshaw! you don’t comprehend 
at all. His honor means, Did not the prisoner say 
to you, “ I was drunk”? 

Wrrness (reflectively). Well, he might have 
said you was drunk, but I didn’t hear him. 

ATTORNEY FOR PRISONER. What the court de- 
sires is to have you state the prisoner’s own words, 





preserving the precise form of pronoun that he 
made use of in reply. Was it the first person, /, 
second person, thou, or the third person, he, she, 
or it? Now, then [with severity], upon your oath 
did n’t my client say, “ I was drunk”? 

WrtNeEss (getting mad). No, he didn’t say you 
was drunk, either; but if he had, I reckon he 
would n’t ’a’ lied any. Do you s’pose the poor 
fellow charged this whole court with being drunk? 





Lawyers and litigants in the extreme Down 
Town District in the city of New York will recol- 
lect Denis Quinn, who dispensed justice according 
to his lights (or was it his liver?) during six years 
in the brown stone building at the corner of 
Centre and Chambers Streets. He was an ardent 
Irish patriot ; and one of his utterances, which was 
not born to die, was, “ Sor, I view with allarum to 
our institutions the rapid and tremenjous growth 
of German immigration to this land of liberty! ’’ 

Hon. Denis Quinn was not the author of the say- 
ing, “ I look with equal disfavor on old jokes and 
new law ;” but he once revolutionized the settled 
jurisprudence of ages, as follows: In an action 
for breach of contract of sale, it was meritoriously 
set up for the defendant that the case fell within 
the Statute of Frauds. “ But there is no fraud in 
this ‘case,’” said the Hon. Denis. “ Permit me 
to quote the statute,” replied defendant’s counsel ; 
and proceeded to do so. “Yis,” exclaimed 
Denis, “ imported, as I have been given to under- 
stand into our statute-books from England, and 
calculated to disturb and shatter all confidence be- 
tween man and man; as if a man could n’t make 
a lawful bargain if, owing to the poverty of his 
parents, he had n’t learned to write. Sor, I overrule 
the Statute of Frauds! Niver plead it again in 
this court, if you expect to be heard !” 





THE following is a copy of a letter received from 
England, a few days ago, by the Police Commis- 
sioner of New York, — 


Dear Sir: I write these few lines to ask you 
if you have any place for the hangman billet i Say 
that Elect Scott is no good for Execution I have a 
good Knot to hang murders on i wisch to noh if you 
by so kind and let my noh I noh I schall suit you in 
the billet as a Hangman i will schow you the Knot on 
the paper so good all I Kann so I have no more to 
say and I are’your obligent servant. 

A. PACKOEKE: 
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In support of the well-established rule that a 
justice of the peace always finds for the plaintiff, 
may be given the following case, which was tried 
some years ago in Maryland. An action had been 
brought against a railroad company for the killing 
of a cow, which was on the company’s track. The 
testimony was all in favor of the company, tending 
overwhelmingly to show that the cow had “no 
business” on the track. After the hearing, the 
justice promptly decided in favor of the plaintiff. 
The company’s attorney was very much surprised, 
and asked the justice upon what grounds he could 
arrive at any such decision. He said, in reply, 
that the company was negligent in not putting up 
a signboard with “ Look out for locomotive ” on 
it. To which the attorney remonstrated, “ But the 
cow could n’t read.” “ That’s very true,” said 
the justice ; “but it would have been much worse 
for the company if a person had been killed, and 
under all the circumstances the company is getting 
off easy. Judgment for plaintiff.” 





NOTES. 


Tue One Hundredth Anniversary of the found- 
ing of the Supreme Court of the United States 
was celebrated in New York City, on February 4. 
The literary exercises at the Metropolitan Opera 
House were appropriate and impressive, and were 
presided over by ex-President Grover Cleveland. 
The invited guests were seated upon the vast stage, 
and the house itself was filled with an audience of 
hardly less distinguished persons. The programme 
of the exercises was as follows :— 


Music — March, “ Coronation,” Meyerbeer; Over- 
ture, “ Zampa,” Herold; American Fantasie, Victor 
Herbert. 

Introductory address by the chairman, Grover 
Cleveland. 

Invocation by the Rev. Morgan Dix, S.T.D., D.D., 
rector of Trinity Church. 

Address of welcome to the Court, William H. Ar- 
noux, chairman of the Judiciary Centennial Commit- 
tee of the New York State Bar Association. 

Address, “ The Origin of the Supreme Court of the 
United States, and its Place in the Constitution,” 
William Allen Butler. 

Music — Selection, “ Aida,” Verdi. 

Address, “‘ The Supreme Court and the Constitu- 
tion,” Henry Hitchcock of Missouri. 








Address, “ Personal Characters of the Chief-Jus- 
tices,” Thomas J. Semmes of Louisiana. 

Music — Entr’acte, “ La Colombe,’ Gounod. 

Address, “‘ The Supreme Court and the Sovereignty 
of the People,” Edward J. Phelps of Vermont. 

Address by Chief-Justice Fuller. 

Response by the Court, through Mr. Justice Field. 

Music — “ Lion de Bal,” Gillett. 

Ave Maria, German Liederkranz Society. 

National Hymn, “ My Country, ’tis of Thee,” all 
present participating. 

Doxology. 

Benediction, the Rev. Dr. Talbot W. Chambers, of 
the Collegiate Reformed Church. 

Music — Fackeltanz (B minor), Meyerbeer. 

Music by Grand Symphony Orchestra and German 
Liederkranz Society. Conductors, S. Bernstein and 
Victor Herbert. 


Space forbids even a passing comment upon the 
addresses, all of which were admirable and emi- 
nently appropriate to the occasion. ‘They will 
undoubtedly be published:in a commemorative 
volume, and will prove a most valuable addition to 
our legal literature. 

In the evening the grand banquet was given at 
the Lenox Lyceum on Madison Avenue, and nearly 
nine hundred hungry lawyers sat down to a most 
sumptuous repast. The list of toasts and those re- 
sponding to them was as follows : — 


“The President,” “The Supreme Court,” Mr. 
Justice Harlan; “ The Congress,” William M. Evarts, 
of New York; “ The Judiciary of the States,” Chief- 
Justice Edward M. Paxson, of Pennsylvania; ‘‘ The 
Common Law,” Walter B. Hill, of Georgia; “ The 
Bar,” Joseph H. Choate; “ The Clergy,” Rev. Dr. 
William R. Huntington; “ The Univers’ty,” Presi- 
dent Seth Low, of Columbia College ; “Our Clients,” 
Chauncey M. Depew. 


It is to be regretted that owing to the poor acous- 
tic properties of the “ Lyceum,” and also to the 
fact that the banquet had apparently the effect of 
loosening the tongues of a large number of those 
assembled at the tables, the undoubtedly admirable 
responses to these toasts reached the ears of but 
few of those present. It was impossible to hear a 
word unless one were directly under the speaker’s 
lips. The noise and confusion which prevailed 
was discourteous in the extreme, and the speakers 
would have been fully justified in declining to con- 
tinue. They, however, bore themselves in a most 
gentlemanly manner, and said their “little say” 
with as much earnestness as if they were receiving 
the attention they deserved. 
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It was a late hour when the distinguished com- 
pany separated, and the commemorative exercises 
were over. Similar exercises, with other partici- 
pants, will be repeated on February 4, 1990. 





Som_E of the waiters at the Centennial Celebra- 
tion Banquet attempted to turn the occasion to 
their individual profit. Early in the evening cigars 
became a scarce commodity, and it was discovered 
that the greater part of those provided had been 
appropriated by waiters who were retailing them 
to the guests at twenty-five cents apiece. One 
fellow was found to have seventy-five stowed away 
in his pockets. 





A MAN is sometimes allowed to prescribe for a 
nuisance. Thus it is supposed that there are de- 
cisions which will uphold a man in maintaining 
an offensive business next door to his neighbor’s 
dwelling-house, provided he has kept it up twenty 
years without molestation. Apparently on this 
ground, an English magistrate recently dismissed 
a prosecution against a firm of London publishers 
for selling copies of Boccaccio’s “ Decameron.” 
The following evidence, totally irrelevant upon the 
question whether or not it was an indecent book 
within the meaning of the governing statute, seems 
to have governed the decision: That it was a work 
of high literary merit, and had been recognized 
as such for five hundred years; that during that 
time it had never been out of print; and that in 
the British Museum there were no less than two 
hundred copies of it. One of our exchanges calls 
attention to the fact that in another similar case 
an edition of the “ Arabian Nights ” was suppressed 
in London. Perhaps the lovers of ancient litera- 
ture of the racy sort may find comfort in a de- 
cision of the Texas Court of Appeals, that where 
the composition is a written one it is the province 
of the judge 40 construe it, and determine whether 
or not it is obscene. The figure of a Texas judge 
perusing a good translation of this ancient but un- 
savory work, for the purpose of “construing” it, 
would present a picture worthy of the pencil of 
Hogarth. There is really a sensible line of dis- 
tinction between ancient and hence prescriptive 
filth, and modern and hence non-prescriptive filth. 
There are many passages in Shakspeare that 
would not be tolerated in modern drama, and 
vet no one would think of expunging them from 
an edition of the works of the great dramatist. 





A TRIAL involving circumstances of an excep- 
tionally romantic character will come before the 
Tribunal of Ragusa next month. About twenty 
years ago a peasant of the neighborhood of Ra- 
gusa, being no longer able to support his wife, 
emigrated to the United States, leaving his better 
half in charge of the village priest. From the 
first luck smiled on him, and he was able to send 
the priest fifty florins a month for his wife. As 
his position improved he increased the amount of 
his monthly remittances, but the rascally reverendo 
handed only five florins a month to the woman. 
This went on for fifteen years, when this worthy 
clerical gentleman forged a certificate of the hus- 
band’s death, and placed it in the hands of his 
wife, whose death he likewise certified in a forged 
document and sent it to the husband in America. 
Shortly afterwards he piously betook himself to 
Corfu, where he hoped to spend the remainder 
of his days in peace, rejoicing in the remembrance 
of his good works. Fate had decided otherwise. 
The unfortunate woman, his victim, was forced to 
get her living by begging from the passengers of 
the Lloyd steamers that touched at Ragusa, and 
her husband sought consolation in re-marriage 
with a rich American lady, by whom he had two 
children. After twenty years’ absence he resolved 
to make a tour in Europe with his family. He 
visited Paris, Vienna, Trieste, and finally Ragusa. 
On landing at that harbor, a beggarwoman ac- 
costed him and asked for alms. They recognized 
each other simultaneously. The beggarwoman 
was his wife, whom he believed to have been dead 
several years! The priest has been arrested, and 
in all probability the second marriage will be 
annulled. — /rish Law Times. 





A VERY curious lawsuit will be heard in a few 
days, in one of the law courts of Warsaw, which 
might be made the basis of an interesting novel. It 
is all about a swallow-tail coat, which Mr. L ,an 
inhabitant of the ancient capital of Poland, ordered 
of a well-known tailor, and which for a covenanted 
sum was to be delivered punctually by a certain 
day. The tailor, however, like most Russian tailors 
and tradesmen, failed to keep his word, and de- 
livered the garment the day after the term fixed, 
when it proved, as Russians say, as seasonable as 
mustard after supper. Mr. L—— not only refused 
to pay the stipulated sum, but commenced pro- 
ceedings against the tailor for very heavy damages 
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for the momentous and lamentable results of his 
dilatoriness ; and hereby hangs the tale. Mr. L—— 
alleges in his statement of claim that he required 
the swallow-tailed coat to qualify him to appear at a 
large evening party given by the parents of the lady 
of his heart, whose hand he intended to solicit for- 
mally in the course of the evening, during the valse, 
the quadrille, or the mazurka. Unprovided with 
the magic evening dress, he was in the sad pre- 
dicament of the guest in the parable, “ which had 
not on a wedding garment ;” but wiser than that 
person, he did not put in an appearance. Mean- 
while “the other fellow,” taking a mean advantage 
of him, went, and saw, and conquered, — proposed, 
was accepted, and is now the cherished bridegroom 
of the beautiful Helen. The court is now called 
on to estimate in rubles and copecks the extent of 
the loss inflicted on the confiding Mr. L—— by 
his dilatory tailor, and to insist upon a substantial 
fee from the latter for being taught the truth of the 
old adage, that “a stitch in time saves nine.” — 
Trish Law Times. 


Tue late Matt. H. Carpenter, in a case which 
was litigated in the courts of Wisconsin for a great 
number of years, in the prayer for relief used the 
following language : — 


“And that such other orders, regulations, special 
proceedings, and unheard of remedies may be from 
time to time, in this action, invented, ordered, and 
had, as the nature of the case may require; and that 
this plaintiff may from time to time, and always (for 
he never expects to see the end of this action) have 
such other and further, or new and extraordinary 
relief as the nature of this action may require; and 
that everybody else may have all the relief they are 
entitled to in this action, according to law and ac- 
cording to the decisions of the Supreme Court, made 
or to be made; and that, too, as fully and amply as 
anybody can hereafter suggest, and as the plaintiff 
may hereafter have occasion to ask when he sees 
how this thing works.” — American Law Reporter. 


fiecent Deaths. 


Tue Hon. Sir Henry Manisty died in London 
January 31. In the afternoon of Friday, January 


24, he was smitten with a stroke of paralysis while 
trying the action of Mace v. Forster in Queen’s 
Bench Court. 


Mr. Justice Manisty was the sec- 




































MR. JUSTICE MANISTY. 


ond son of the Rev. James Manisty, late of 
Edlingham, Northumberland, and was born Dec. 
13, 1808. He was educated at Durham Grammar 
School, was admitted a solicitor in 1830, practised 
as junior partner of the firm of Megginson, Prin- 
gle & Manisty, of Bedford Row, till 1842, when, 
on April 20, he was admitted a student of Gray’s 
Inn. He was called to the bar on April 23, 1845, 
was made Queen’s Counsel July 7, 1857, bencher 
of his inn July 22 in that year, and treasurer 1861, 
and was appointed a justice of the High Court of 
Justice, Queen’s Bench Division, in November, 
1876. He was a judge of more than ordinary 
ability, and long before his elevation to the bench 
had won an enviable reputation in the profession. 


Mr. BENJAMIN VAUGHAN Azport, a legal writer 
of wide reputation, died at Brooklyn, N. Y., Feb- 
ruary 18. His father was Jacob Abbott, well 
known as the author of the “ Rollo Books ” and 
many other popular works. Mr. Abbott was born 
in Boston in 1830, and was graduated at the New 
York University in 1850. After spending a year 


-at the Cambridge Law School, he continued his 
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legal studies in New York, and was admitted to 
the bar in 1852. He spent some years in active 
practice, and then devoted himself to legal writing, 
chiefly reports and digests of State and national 
laws. Among some of the more prominent of his 
works are a “ Digest of Corporations,” “ Treatise 
on United States Courts and their Practice,” 
“ Dictionary of Terms in English and American 
Jurisprudence,” “ United States Digest,” and the 
“ National Digest,” the latter in five volumes. Mr. 
Abbott was appointed secretary of the New York 
Code Commissioners, and personally drafted the 
report of a penal code submitted to the Legisla- 
ture in 1865, which afterward became the basis of 
the present penal code. In 1869 he was ap- 
pointed by President Grant one of the commis- 
sioners to revise the statutes of the United States, 
a work which occupied three years. 





Pror. JoHnson T. Piatt, of the Yale Law 
School, and a member of the law firm of Platt, 
Tyler & Moran, died January 23. He was born 
at Newtown, Conn., in 1845, and graduated from 
the Harvard Law School in 1865. He was ap- 
pointed professor in the Yale Law School in 1869. 


REVIEWS. 


Tue JuripicaL Review for January, 1890. This 
admirable magazine maintains the high standard 
which has thus far characterized it, and it is cer- 
tainly one of the most welcome of our transatlantic 
exchanges. The leading articles in the current 
number are “ The Science of Politics, its Methods 
and its Use,” by Aineas J. G. Mackay ; “The New 
Code. for the German Empire,” by Prof. Felix 
Dahn ; “Land Reform in Scotland,” by R. B. 
Haldane, M.P.; “ Insanity in its relation to the 
Criminal Law,” III., by Charles Scott, A fine por- 
trait of the late Professor Muirhead is used as a 
frontispiece, and there are sketches of his life and 
work by Professors Rankine and Carle. 





THe AMERICAN Law Review, January—Febru- 
ary, contains an extract from James C. Carter’s 
Address on “The Provinces of the Written and 
the Unwritten Law,” delivered before the Virginia 
State Bar Association. Charles A. Culbertson 





contributes an article on “ The Supreme Court and 
Interstate Commerce,” and Augustus H. Fenn 
discusses “‘ Conditional Sales.” A timely article 
on “The Business of the Federal Courts and the 
Salaries of the Judges,” is written by Albert Dick- 
erman ; and we sincerely join with the author in 
the hope that these two things may receive the 
prompt attention of Congress. The other paper, 
which completes the contents, is an account of 
“The Michigan Central Railroad Conspiracy Trial 
of 1851,” by B. S. Ladd. In the “Notes” a 
kindly word is said for the “Green Bag ” : — 


“ The Editor of the ‘Green Bag’ has succeeded 
in presenting, in the course of the year, a great deal 
of ‘entertaining ' matter; but we cannot agree with 
his titlepage that it is ‘useless.’ Entertainment to 
a tired lawyer is not useless.” 





Tue Law SrupEnt’s Monty for January, 1890, 
contains two essays, — one upon “ The Requisites 
of a good Law School Text-Book,” by Demus R. 
Gale ; and the other upon “ International Copy- 
right,” by W. P. Holcombe. Both these essays 
show careful thought and diligent research on the 
part of the authors, and are valuable additions to 
legal literature. Messrs. T. & J. W. Johnson, the 
publishers, have done a most excellent work in 
reproducing these prize essays, written by the 
brightest minds in our Law Schools. 


Jouns Hopkins University Stupres. Eighth 
Series, I-II. “The Beginnings of American 
Nationality,” by Albion W. Small, Ph.D. In this 
paper the author exhibits the constitutional rela- 
tions between the Continental Congress and the 
Colonies and States from 1774 to 1789. Aftera 
brief account of the legal characters of the com- 
munities, extracts from the records are arranged to 
show (1) the character of the bodies that assumed 
to act for the colonies; (2) the powers which 
these colonial bodies gave to representatives in the 
continental body ; (3) the character of the conti- 
nental body so composed; (4) the acts of the 
continental body ; (5) the corresponding acts of 
the colonial bodies. 





THE opening article of the AtTLaNtic for 
March is a paper upon the “ Trial, Opinions, and 
Death of Giordano Bruno,” by William R. Thayer ; 
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this is followed by a paper, by Charles Worcester 
Clark, on “Woman Suffrage, Pro and Con.” George 
Parsons Lathrop shows us “The Value of the Cor- 
ner;” and there is an admirable paper called 
“ Loitering through the Paris Exposition,” which 
is full of interesting side-lights on this great fair. 
Dr. Holmes is particularly amusing in “ Over the 
Teacups,” and seems to wish that people would 
write less poetry. He closes with some odd verses 
on the rage for scribbling. Mr. James’s story and 
Mr. Bynner’s serial are continued, and Mrs. De- 
land allows her hero, from conscientious scruples, 
to decline to save a drowning woman, —a novel 
position for a hero! John Trowbridge discourses 
on the “ Dangers from Electricity,” and shows the 
risks run by ignorant persons who undertake to 
meddle with this subtle fluid. The reviews, clever 
as usual, bring this well-composed number of the 
magazine to an end. 


Tue Century, for February, is notable among 
other things for the final instalment of the LincoLn 
biography, which has run through forty numbers 
of the magazine. An interesting paper on Emer- 
son’s talks with a college boy is accompanied by a 
full-length picture of Ralph Waldo Emerson. In 
this number the artist, LaFarge, commences a 
series of letters from Japan, with illustrations pre- 
pared by himself. Joseph Jefferson devotes a 
large part of the current instalment of his auto- 
biography to his reminiscences of Edwin Forrest, 
of whom four portraits are given, —two of For- 
rest off the stage, and two in character. In 
addition to this, Jefferson describes his own first 
visit to London and to Paris. In the way of 
timely discussion, nothing could be more to the 
point than Professor Thorpe’s paper in which he 
gives his reasons for thinking that Washington 
and Montana have made a mistake in their Con- 
stitutions ; and Commissioner Roosevelt’s de- 
fence of the Merit System versus the Patronage 
System. Mr. Roosevelt clearly defines the two 
systems, and shows that the Merit System is 
thoroughly American. He also contradicts cer- 
tain false statements made with regard to ques- 
tions which candidates are asked. The fiction 
of the number consists of Mrs. Barr’s “ Friend 
Olivia,” Mr. Stockton’s “ Merry Chanter,” Mr. 
A. A. Hayes’s “ Laramie Jack,” and “ How Sal 
Came Through,” by Mr. Edwards, the author of 
“Two Runaways.” 
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This volume contains reports of cases selected from 
the decisions of the courts of Indiana, Kansas, 
Maine, Missouri, New Hampshire, New York, Penn- 
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Freeman displays his usual good judgment in the se- 
lection and annotation of these cases, and the lawyer 
may turn to these pages in the full confidence that he 
will find nothing that is not of real value to the 
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These Annual Digests are well known to the pro- 
fession, and have received the unqualified commen- 
dation of all lawyers who have had occasion to refer 
tothem. In certain respects they are vastly superior 
to any other Digest issued. They give the law of 
the case, and not a mere narrative of the facts and 
holdings, and every point covered by the opinion is 
thoroughly digested.. Reference is made to every 
publication, not only official, but unofficial, of report 
of case; and all English and Canadian cases which 
are found to apply to American jurisprudence are 
digested. 

The present volume contains over 2200 pages, and 
the low price at which it is offered by the publishers 
brings it within the means of every member of the 
profession. 


Wit GauGE AND SwaLLow. By Albion W. Tourgée. 
J. B. Lippincott Company, Philadelphia. $1.00. 


The famous author of “A Fool’s Errand” is so 
well known to the reading public that anything from 
his pen is sure to excite unusual interest. In the 
present volume Judge Tourgée makes use of a series 
of legal incidents for the foundation of an absorbing 


‘and fascinating story. The subordinate of a great 


law firm relates a number of episodes which, com- 
mencing with Professor Cadmus’s great case, grad- 
ually culminate in the story of his own romance. 
“The profession,” as the author says, “ will easily 
trace the line of probability in all these narratives, 
and a little investigation will reveal the absolute 
verity of many of them.” The book is one which the 
reader will be loath to lay down until he has reached 
the closing words. 
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